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THE  ADMINISTRATION'S  INITIATIVES  TO  RE- 
DUCE REGULATORY  BURDENS  ON  SMALL 
BUSINESS 


TUESDAY,  JULY  18,  1995 

House  of  Representtatives, 
Committee  on  Small  Business, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
2359-A,  Rayburn  House  Office  Building,  the  Honorable  Jan  Meyers 
(chairwoman  of  the  committee)  presiding. 

Chairwoman  Meyers.  Today  the  Small  Business  Committee  will 
hold  a  hearing  on  the  administration's  initiatives  to  reduce  regu- 
latory burdens  on  small  business.  I  anticipate  that  this  hearing  will 
be  one  of  a  continuing  series  of  oversight  hearings  on  what  is  actu- 
ally happening  to  reduce  paperwork  and  regulatory  burdens  upon 
small  business.  My  intent  is  that  these  hearings  will  provide  the 
basis  for  the  committee  to  develop  a  report  card  a  year  from  now 
on  whether  initiatives  to  reduce  the  regulatory  burdens  on  small 
business  are  working. 

An  early  lesson  Fm  learning  in  this  chairmanship  is  how  much 
of  the  committee's  role  is  dedicated  to  being  a  watchdog  or  an  advo- 
cate for  the  small  business  community. 

While  congressional  oversight  may  not  attract  the  press  interest 
that  other  legislative  activities  do,  I  intend  to  make  oversight  a 
hallmark  activity  of  the  Small  Business  Committee.  I'm  pleased  to 
say  that  our  subcommittees  are  already  deeply  imbued  with  this 
spirit.  It  is  critical  work  which  will  contribute  to  revitalizing  our 
mission  as  a  forum  for  small  businesses. 

I  also  want  to  highlight  another  feature  of  this  morning's  hear- 
ings, which  I  hope  will  become  a  practice  for  the  committee's  over- 
sight activities.  Representatives  of  the  small  business  community 
will  join  in  a  panel  with  a  spokesperson  from  the  administration. 
I  believe  this  will  better  enable  a  meaningful  dialogue  between  this 
committee,  the  administration,  and  the  small  business  community. 
There  is  much  common  ground  and  common  sense  in  this  ap- 
proach. I  appreciate  the  administration  and  Administrator  Katzen's 
willingness  to  participate  in  this  kind  of  a  forum. 

A  consensus  exists  that  the  cumulative  burden,  the  aggregate 
cost  of  complying  with  Government  regulations  is  too  much.  Dollar 
estimates  this  committee  has  heard  range  from  $510  billion  in  pa- 
perwork costs  alone  to  over  $1  trillion  in  overall  regulatory  costs. 
Because  of  the  nature  of  small  business,  they  impact  the  small 
business  community  disproportionately. 

(1) 


At  the  White  House  Conference,  President  Clinton  spoke  elo- 
quently on  his  initiatives  to  reduce  the  regulatory  burdens  on  small 
business.  He  and  the  Vice  President,  who  also  addressed  the  con- 
ference, referred  to  the  President's  March  1,  1995  memorandum  to 
Department  and  Agency  heads  to  make  regulatory  reform  a  prior- 
ity. 

Agency  heads  were  to  read  all  their  regulations,  the  President 
said,  page  by  page,  and  indicate  to  him  by  June  1  which  regula- 
tions they  would  eliminate  and  which  they  would  modify.  They 
were  to  note  the  ones  which  needed  legislative  attention  in  this 
reinvention  exercise. 

In  the  104th  Congress,  the  Contract  with  America  has  alreadv 
led  to  passing  unfunded  mandates  legislation,  which  goes  into  ef- 
fect next  January,  and  the  Paperwork  Reduction  Act  of  1995,  which 
amends  existing  law  and  begins  next  October  1. 

Additional  reforms  mandating  improvements  in  cost/benefit  anal- 
ysis, risk  assessment,  protection  of  property  rights,  congressional 
review  and  regulatory  flexibility  for  small  business  in  promulgating 
and  reviewing  regulations  await  legislative  enactment. 

Clearlv,  there  are  a  number  of  changes  taking  place  now  and  an- 
ticipated, in  the  near  future  that  offer  the  promise  of  eliminating 
the  excesses  of  regulation  and  paperwork. 

It  is  time  to  begin  the  oversight  process.  With  all  the  emphasis 
on  changes,  what  is  actually  happening  becomes  a  compelling  ques- 
tion. 

For  today's  hearing  I  asked  the  administration  to  provide  a 
progress  report  on  implementing  the  President's  directives  and  to 
participate  in  this  morning's  panel.  Sally  Katzen,  the  Adminis- 
trator of  OIRA  and  the  President's  regulatory  traffic  cop,  is  here 
with  us.  Jere  Glover,  the  chief  counsel  for  advocacy,  the  pit  bull  for 
small  business,  is  also  here. 

I  have  asked  our  witnesses  to  think  about  what  are  the  right 
questions  to  ask  now  and  6  months  from  now  to  evaluate  whether 
regulatory  burdens  faced  by  small  business  are  actually  being  re- 
duced. A  year  from  now,  I  envision  the  committee  issuing  a  report 
card  on  how  well  the  initiatives  undertaken  to  reduce  regulatory 
burdens  are  working. 

Let  me  turn  now  to  our  ranking  minority  member,  Mr.  LaFalce, 
for  any  opening  statement  that  he  would  wish  to  make,  and  then 
our  first  panel.  Mr.  LaFalce. 

Mr.  LaFalce.  Thank  you  very  much.  Madam  Chair,  for  calling 
the  hearing  today  to  receive  a  progress  report  on  President  Clin- 
ton's initiatives  to  reduce  the  regulatory  burden  on  business,  par- 
ticularly on  small  business. 

Previous  administrations  surely  have  moved  toward  regulatory 
reform.  I  think  President  Clinton  has  been  much  more  active  and 
effective  than  some  of  his  predecessors  in  taking  concrete  steps  to 
reduce  the  often-heard  and  very  legitimate  complaints  that  abound 
regarding  the  cost  and  paperwork  involved  in  complying  with  Fed- 
eral regulations. 

The  Congress,  too,  is  intent  on  easing  the  burden  on  business. 
We've  already  passed  and  the  President  has  signed  our  Paperwork 
Reduction  Act  of  1995,  which  you  and  I  and  indeed  418  Members 
of  the  House  strongly  supported. 


Today  we  will  hear  testimony  regarding  President  Clinton's 
memoranda  of  March  4  and  April  21,  1995  directing  Department 
and  Agency  heads,  amongst  other  things,  to  review  their  regula- 
tions and  eliminate  or  revise  them  as  needed;  to  cut,  by  one-naif, 
where  legally  possible,  the  frequency  of  reports  that  the  public 
must  submit  to  the  Government;  to  waive  or  modify  penalties 
against  small  businesses  that  are  attempting  to  comply  with  regu- 
lations; and  to  emphasize  that  results,  not  process,  is  the  goal  for 
regulators. 

These  Presidential  directives  mark  a  sea  change  in  the  Federal 
regulatory  process  and  it  will  take  some  time  for  their  effects  to  be 
felt.  They  represent  a  logical,  rational  approach  to  cutting  the  re^- 
latory  burden,  unlike  some  of  the  drastic  antiregulatory  legislation 
presently  pending  in  the  Congress. 

The  administration's  approach  does  not  assume  that  all  regula- 
tions are  bad.  We  have  cleaner  air  and  water  because  of  regulation. 
Correspondingly,  the  administration  does  not  accept  that  all  so- 
called  reforms  are  good.  I  share  this  view,  a  measured  but  deter- 
mined approach. 

I  do  not  want  to  participate  in  the  compromising  of  the  safety  of 
workers  or  consumers  or  children  or  in  threatening  the  health  of 
the  environment  under  the  guise  of  reform.  True  reform  can  be  ac- 
complished by  either  revising  or  eliminating  many  of  the  regula- 
tions that  are  legitimate  candidates  for  such  treatment,  and  I'm  in 
full  support  of  doing  exactly  that. 

I  look  forward  to  hearing  from  today's  witnesses.  It's  a  timely 
hearing  and  a  serious  issue  in  which  all  Americans  really  have  a 
stake,  and  I  thank  you.  Madam  Chair. 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  LaFalce.  With- 
out objection,  all  Members  will  be  allowed  to  submit  statements  or 
opening  statements. 

[Messers  Flake,  Manzullo,  Meehan,  Poshard,  and  Baldacci's 
statements  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  I  would  like  to  finish  the  first  panel,  if  we 
can,  within  an  hour.  We  would  like  to  hear  10  minutes  fi-om  the 
Honorable  Sally  Katzen,  who  will  give  us  an  update  and  a  report 
card,  and  5  minutes  from  our  other  participants,  and  then  we  will 
have  questions  from  the  committee.  Ms.  Katzen. 

TESTIMONY  OF  SALLY  KATZEN,  ADMINISTRATOR,  OFFICE  OF 
INFORMATION  AND  REGULATORY  AFFAIRS,  OFFICE  OF  MAN- 
AGEMENT AND  BUDGET 

Ms.  Katzen.  Thank  you  very  much  and  good  morning.  Madam 
Chairman  and  members  of  the  committee.  I'm  delighted  to  be  here 
todav  to  talk  about  what  the  Clinton  administration  is  doing  to  lift 
the  burden  of  regulation  from  the  backs  of  America's  small  busi- 
ness. 

With  your  permission,  I  will  submit  my  prepared  statement  for 
the  record,  make  a  few  brief  remarks,  and  hopefully  not  use  the 
whole  10  minutes,  so  that  I  can  be  responsive  to  your  questions. 

The  testimony  is  quite  lengthy.  You  did  not  receive  it  until  late 
last  evening  because  it  was  not  completed  until  late  last  evening, 
but  it  sets  forth  in  some  detail  the  results  of  each  of  the  President  s 
directives. 


Now,  President  Clinton  has  said  from  the  start  that  Americans 
trying  to  start  a  small  business  or  keep  one  going  should  have  Gov- 
ernment on  their  side,  not  on  their  backs.  So,  he  has  asked  us  all 
to  work  hard  to  cut  regulations  and  to  reinvent  the  way  the  Gov- 
ernment writes  its  regulations. 

The  way  Federal  regulators  implement  or  enforce  regulations  is 
just  as  important  as  tne  text  of  the  regulations  themselves,  I  be- 
lieve that  this  administration  is  making  historic  changes  in  both. 
We  are  scrapping  16,000  pages  of  the  Code  of  Federal  Regulations 
and  injecting  another  30,000  pages  with  a  big  dose  of  common 
sense.  Before  we're  finished,  many  of  the  agencies  will  have  slashed 
the  sheer  volume  of  their  rules  in  half,  and  the  remaining  rules 
will  be  based  on  a  new  spirit  of  partnership. 

Now,  to  show  what  these  changes  mean,  I  want  to  focus  on  two 
agencies  which  have  been  the  particular  subject  of  comment  by 
small  businesses,  EPA  and  OSHA.  EPA  has  adopted  a  new  com- 
mon sense  approach  to  regulations.  They  have  made  commitments 
to  limit  the  amount  of  paperwork  on  small  business,  to  reduce  re- 
ports and  reporting  requirements  and  recordkeeping  requirements 
by  25  percent. 

They  will  institute  a  one-stop  emissions  reporting  program  so 
that  you  do  not  have  to  file  forms  for  each  type  of  emission  into 
the  environment. 

Of  particular  interest  to  this  committee,  it  will  give  small  busi- 
nesses a  6-month  grace  period  to  correct  violations  and  will  provide 
incentives  for  self-disclosure  and  corrections  of  violations. 

It  will  collaborate  with  small  businesses  in  evaluating  and  devel- 
oping environmentally  safer  products  and  processes  through  its  vol- 
untary Design  for  the  Environment  program.  I  would  like  to  submit 
for  the  record  our  March  16,  1995  report,  "Reinventing  Environ- 
mental Regulations,"  which  sets  forth  each  of  the  initiatives  that 
we  have  undertaken  in  this  area. 

I  want  to  emphasize,  however,  that  one  of  the  most  important 
changes  in  the  EPA's  small  business  relations  is  that  small  busi- 
ness owners  who  come  to  EPA  for  technical  assistance  can  use 
their  money  fixing  problems  instead  of  paying  fines. 

We  had  a  Presidential  event  at  a  small  business,  a  paper  com- 
pany in  Virginia,  and  the  owner  of  that  said  he  can  call  the  EPA 
and  they  will  come  and  they  will  give  him  diagnostic  help.  If  they 
find  something  wrong,  they  don't  bring  out  their  citation  pad  and 
immediately  write  a  fine.  This  is  a  colossal  change  in  how  regu- 
lators do  their  regulation. 

It  is  not,  I  should  add,  just  limited  to  EPA  because  this  kind  of 
partnership  is  now  going  to  be  governmentwide.  President  Clinton 
has  ordered  all  regulatory  agencies  to  reduce  or  waive  fines  when 
small  businesses  make  a  good  faith  effort  to  comply.  Again,  in  my 
written  testimony  I  mention  a  few  of  the  agencies  that  have  actu- 
ally implemented  different  types  of  initiatives  to  achieve  this  re- 
sult. 

Second,  small  business  owners  complain  about  OSHA.  It's  not 
that  small  businesses  do  not  care  about  worker  safety.  Most  of 
them  care  very  much,  but  they're  just  quite  tired  of  playing  OSHA 
gotcha.  This  is  where  the  Government  inspectors  come  in,  come  up 
with  an  infi*action,  which  may  be  of  little  or  no  significance,  and 


you  pay  a  fine.  That  doesn't  make  sense.  The  new  OSHA  has  de- 
cided that  there  is  a  better  way  to  promote  the  safety  of  workers. 

The  agency  learned  by  its  experience  and  by  listening  to  small 
businessmen.  In  Maine  a  few  years  ago,  OSHA  inspectors  won  top 
prizes,  enforcement  honors,  for  detecting  the  most  violations  and 
levying  the  biggest  fines,  but  it  didn't  seem  to  work  because  while 
the  fines  went  up,  injuries  did  not  go  down. 

That  didn't  make  sense.  So,  they  came  up  with  a  proposal  by 
talking  to  the  most  injury-prone  companies.  They  could  get  this  in- 
formation fi'om  the  workers  comp  information,  which  was  available 
in  Maine.  They  went  to  these  companies  and  said,  "If  you'll  insti- 
tute a  comprehensive  health  and  saiety  progpram,  we  will  work  with 
you,  and  we  will  not  sit  there  and  levy  fines.  We  will  provide  tech- 
nical assistance." 

No  more  OSHA  gotcha.  The  results  were  impressive.  The  compa- 
nies themselves  fixed  14  times  more  hazards  than  the  OSHA  in- 
spectors had  ever  found.  Workers  are  safer.  Maine's  worker  injury 
rate  improved  by  over  30  percent  in  2  years,  and  those  include  in- 
juries that  OSHA  didn't  even  have  regulations  on.  Workers  were 
safer. 

The  ultimate  result  is  that  President  Clinton  made  the  Maine 
program  the  model  for  the  new  OSHA,  and  I'd  like  to  submit  the 
OSHA  report,  "The  New  OSHA:  Reinventing  OSHA,  Reinventing 
Worker  Safety  and  Health,"  which  sets  forth  the  variety  of  initia- 
tives that  OSHA  has  come  up  with  to  implement  this  on  a  nation- 
wide basis. 

Now,  there  are  other  examples  that  we  have  come  up  with  as  we 
look  sector  by  sector.  Again,  the  history  of  this  is  set  forth  in  great- 
er detail  in  my  written  testimony,  but  there  were  four  other  reports 
that  have  been  released  in  our  on-going  regulatory  reform  initiative 
dealing  with  reinventing  service  to  the  small  business  community: 
Drugs  and  medical  devices,  health  care — and  I  know  this  is  of  par- 
ticular interest  to  small  businesses — simplifying  pension  programs 
so  that  small  businesses  who  want  to  provide  retirement  benefits 
to  their  employees  will  not  be  mired  in  the  red  tape  and  the  admin- 
istrative prohibitively  expensive  costs  of  putting  together — we've 
gotten  rid  of  family  aggregation  rules  and  doing  other  such  things 
that  have  really  stood  in  the  road  of  enabling  small  businesses  to 
be  able  to  provide  this  type  of  support  to  their  employees. 

You'll  read  in  my  written  testimony  about  fast  loans  with  very 
little  paperwork;  as  I  say,  pension  plans  without  complex  formulas, 
and  the  end  of  quadruplicate — I  can't  even  say  it—quadruplicate 
reports  on  employee  wages  and  withholding;  about  how  results-ori- 
ented partnerships  between  business  and  the  Government  will  en- 
sure the  safety  and  effectiveness  of  medicines,  with  the  FDA  curing 
headaches  instead  of  causing  them;  and  about  how  the  Customs 
Department  is  able  to  enforce  trade  regulations  without  holding  up 
shippers  or  shanghaiing  travelers;  and  dozens  of  other  ways  in 
which  we're  trying  to  lift  the  burdens  fi-om  the  backs  of  America's 
small  businesses. 

We're  doing  more  than  just  getting  off  their  backs.  We  really  are 
trying  to  come  and  be  on  their  side.  We're  helping  small  business 
owners  in  ways  that  the  Government  has  never  done  before. 
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Last  month,  at  the  White  House  Conference  on  Small  Business, 
President  Clinton  unveiled  the  U.S.  Business  Adviser.  This  pilot 
project  is  not  a  new  Government  agency.  It  is  not  a  new  Govern- 
ment official.  It  is  the  home  page  of  the  worldwide  web.  If  success- 
ful, as  expected,  it  will  give  you  one-stop  electronic  access  to  vir- 
tually every  Government  organization  that  helps  or  regulates  busi- 
ness. 

You  can  even  get  the  phone  number  and  the  names  of  the  people 
who  are  writing  the  regulations.  It  does  help  business  and  regu- 
lators keep  in  touch  and  keep  informed. 

Also,  2  weeks  ago,  in  Houston,  we  opened  the  first  U.S.  General 
Store  for  Small  Business.  Now,  this  is  test  marketing  a  whole  new 
concept  of  retail  Government.  If  you  need  help  with  your  taxes  or 
help  figuring  out  what  rules  apply  to  your  business  or  help  getting 
a  loan,  just  call  or  stop  by.  The  people  are  there  to  help  you  and 
to  get  in  touch  with  people  at  the  agencies  in  Washington  who  have 
the  information. 

If  the  customers  say  that  the  U.S.  General  Store  for  Business  is 
successful,  we'll  make  it  a  national  chain. 

These  are  just  some  of  the  things  the  Clinton  administration  has 
been  doing  to  make  broad,  deep  and  historic  changes  that  go  to  the 
very  heart  of  the  relationship  between  Government  and  business, 
large  and  small,  changes  designed  to  lift  the  burden  and  lend  a 
hand. 

We  are  proud  of  our  accomplishments  and  believe  that  even 
those  which  we  have  already  undertaken,  the  illustrative  examples 
that  I've  mentioned,  are  themselves  impressive.  We  believe  that 
this  is  the  right  way  to  reform  regulations  and  the  regulatory  sys- 
tem. 

We  recognize  that  there  is  more  to  be  done,  much  more.  But  the 
current  situation  was  not  created  overnight  and,  notwithstanding 
all  the  rhetoric,  it  cannot  be  fixed  overnight.  It  takes  an  enormous 
amount  of  effort  to  change  the  course  of  the  ship  of  State  even  one 
little  bit.  But  with  your  constructive,  bipartisan  support,  we  expect 
to  continue  to  make  changes,  and  we  believe  you  will  see  a  dif- 
ference. 

Thank  you  very  much  for  your  attention  and  I  look  forward  to 
participating  in  this  panel. 

[Ms.  Katzen's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Ms.  Katzen.  I  think 
next  I  will  go  to  Jerry  Glover  because  then  I  think  it  will  give  the 
small  business  people  an  opportunity  to  react.  I  don't  want  to  turn 
this  into  a  debate  but  I  do  think  the  ability  to  react  and  interreact 
is  important. 

So  next  we  will  hear  from  the  Honorable  Jere  Glover  at  the  SBA, 

TESTIMONY  OF  JERE  GLOVER,  CHIEF  COUNSEL  FOR  ADVO- 
CACY, SMALL  BUSINESS  ADMINISTRATION,  ACCOMPANIED 
BY  BARRY  PINELES 

Mr.  Glover.  Good  morning.  Madam  Chairman  and  members  of 
the  committee.  It  is  always  a  pleasure  to  appear  before  this  com- 
mittee, particularly  when  it's  a  matter  of  great  interest  to  myself 
and  to  the  Office  of  Advocacy.  With  me  today  is  Barry  Pineles,  who 
has  for  many  years  been  a  regulatory  adviser  to  the  chief  counsel 


for  advocacy  in  a  number  of  previous  administrations — five,  I 
think. 

Regulatory  reform  is  a  dry  subject,  but  it's  important  and  its  im- 
portance must  not  be  underestimated.  Among  the  issues  receiving 
the  highest  votes  at  the  White  House  Conference  was,  indeed,  regu- 
latory reform.  The  delegates  recognized  the  importance  of  this 
issue. 

Small  businesses  perceive  the  regulatory  burden  to  be  very  sig- 
nificant and  very  dramatic,  but  when  we  ask  them  to  identify  spe- 
cific regulations,  they  have  difficulty  identifying  the  specific  regula- 
tion that  affects  them  the  most. 

I  had,  of  course,  hoped,  in  asking  small  business  people  to  give 
me  the  regulations,  that  if  they  could  find  those  regulations  that 
were  really  causing  the  problem,  we  could  attack  them  quickly, 
solve  the  problem,  and  call  it  a  victory  and  go  home. 

Unfortunately,  the  problem  is  not  quite  that  easy  because  there's 
not  one  or  two  regulations  that  are  the  problem.  It  is,  indeed,  the 
cumulative  burden  of  the  entire  regulatory  maze  that  the  Govern- 
ment has  established  through  the  years  that  causes  small  busi- 
nesses their  concern. 

In  addition,  the  enforcement  policies  have  been  particularly  per- 
ceived by  small  business  to  threaten  their  veiy  existence.  I  think 
we  have  to  recognize  that  that  fear  is  very  significant  and  very  dra- 
matic. 

They've  all  heard  stories,  many  of  them  untrue  but  certainly  the 
stories  permeate  small  business  precepts.  They  hear  that  an  in- 
spector walks  in,  finds  problems,  and  closes  thems  down.  They  get 
fined  so  much  that  they  can't  continue  in  business  anymore. 

I  think  it's  important  that  when  we  address  the  regulatory  re- 
form issue,  we  don't  limit  our  attention  just  to  the  writing  and  pro- 
mulgation of  regulations.  It's  important  that  we  look  at  the  enforce- 
ment and  the  compliance  mechanisms. 

We  also  have  to  be  careful  that  we  don't  set  up  a  situation  where 
small  businesses  who  comply  voluntarily  incur  an  economic  cost 
that  those  who  choose  not  to  comply  don't  have;  therefore,  placing 
those  who  comply  at  a  competitive  disadvantage. 

So  clearly,  the  issue  is  complex,  and  we  have  to  recognize  that. 
Certainly  there  are  questions  that  we  need  to  address  in  this  com- 
mittee and  within  the  administration. 

First,  what  is  being  done  to  attack  the  cumulative  burden  of  reg- 
ulations on  small  business?  Second,  how  do  we  measure  success? 
And  third,  how  much  deregulation  is  enough? 

What  is  being  done  concerning  Congress  and  the  administration 
has  been  already  addressed.  The  Office  of  Advocacy  has  been  work- 
ing very  closely  with  the  administration  on  a  number  of  initiatives 
to  try  to  make  Government  agencies  recognize  their  true  burden. 

Of  course,  the  Regulatory  Flexibility  Act  does  provide,  while  it 
was  passed  some  years  ago,  a  wonderful  road  map  on  how  the  Gov- 
ernment should  be  treating  small  business  in  rulemakings.  The 
procedures  are  not  so  clear  in  the  compliance  area.  Small  busi- 
nesses recognized  that  importance  of  the  Reg  Flex  at  the  White 
House  Conference  and  made  strengthening  the  act  at  the  top  of  its 
recommendations. 
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How  do  we  measure  success?  Well,  obviously,  the  most  important 
measurement  is  the  number  of  dollars  saved  by  small  businesses 
by  any  regulatory  reform  initiative.  Unfortunately,  this  test  is  also 
the  hardest  one  for  us  to  quantify. 

Other  tests,  such  as  the  reduction  in  the  number  of  pages  in  the 
"Federal  Register,"  the  number  of  pages  eliminated  from  the  Code 
of  Federal  Itegulations,  the  burden-hours  of  paperwork  required,  all 
go  together  to  identify  burden,  but  there's  not  one  test  specifically 
that  gives  us  the  real  answer  to  that  question  of  what  is  the  true 
cost  and  burden. 

As  you  probably  remember,  this  committee  directed  the  Office  of 
Advocacy  to  report  to  Congress  by  the  end  of  this  year  what  the 
cumulative  regulatory  burden  and  cost  of  all  Government  regula- 
tions are  on  small  business.  It  is  a  challenge.  It  is  a  challenge  that 
we've  taken  willingly  and  look  forward  to  responding  to  you  by  the 
end  of  September.  The  economic  research  staff  is  working  on  very 
actively  on  this  report. 

But  there  are  a  lot  of  good  things  that  have  been  happening,  and 
we  must  recognize  that  the  cost  of  regulations  on  small  business 
don't  have  to  continue  to  have  the  negative  cumulative  effect  that 
they've  had  in  the  past.  Perhaps  we  can  turn  that  around.  That's 
one  of  the  things  we'll  also  be  addressing  in  our  report. 

There  are  two  overarching  principles  affecting  this  area.  One  is 
that  regulatory  reform  is  not  just  regulatory  reduction,  but  the 
crafting  of  better,  more  efficient  regulations  enforced  in  a  more  ra- 
tional manner.  Regulatory  reduction  is  just  one  of  those  compo- 
nents. Second  efforts  at  regulatory  reform  must  focus  on  small 
businesses  because  they  are  the  ones  that  bear  the  disproportion- 
ate cost  of  the  regulations. 

These  two  principles  represent  goals  for  regulatory  reform.  Un- 
fortunately, there  is  no  good  direct  measure  to  see  when  regulatory 
reform  has  reached  these  goals.  The  committee,  in  developing  a  re- 
port card,  must  look  at  various  proxies  to  measure  the  various  reg- 
ulatory reform  initiatives  and  see  whether  they  have  achieved  their 
objectives. 

As  I  have  mentioned,  the  best  measure  of  regulatory  reform  suc- 
cess is  the  actual  number  of  dollars  saved  by  small  businesses  as 
a  result  of  reducing  the  direct  burdens  on  small  business.  An 
equally  intuitive  approach  is  to  ascertain  the  number  of  regulations 
that  were  withdrawn,  the  regulations  that  did  not  get  adopted,  or 
the  total  number  of  pages  removed  from  the  "Federal  Register." 

These  proxies  have  flaws  either  in  that  they  are  difficult  to  cal- 
culate or  do  not  paint  a  complete  picture  of  regulatory  reform. 

One  major  component  of  regulatory  burden  is  paperwork  require- 
ments associated  with  various  regulations.  This  burden  can  be 
measured  by  data  accumulated  by  OIRA  in  its  role  as  overseer  of 
the  information  collection  process. 

The  Office  of  Advocacy  also  has  information  from  a  number  of 
agencies  that  comply  with  the  Regulatory  Flexibility  Act,  The  in- 
crease in  the  number  of  regfulatory  flexibility  analyses  conducted 
will  demonstrate  increased  concern  by  Federal  agencies  of  the  im- 
pact of  their  proposed  regulations  on  small  businesses. 

Outreach  to  small  business  is  critical  if  agencies  are  to  under- 
stand the  impact  of  their  proposed  regulations.  The  Regulatory 


Flexibility  Act  was  originally  passed  because  Congress  felt  that  the 
agencies  did  not  fully  understand  the  effect  of  their  actions.  We 
clearly  have  that  same  problem  in  existence  today  in  some  agen- 
cies. Other  agencies  are  much  more  enlightened,  do  a  much  better 
job,  and  conduct  much  better  analyses  of  their  proposals. 

While  the  focus  of  regulatory  reform  is  rightfully  placed  on  the 
process  of  writing  regulations,  that  is  only  one  aspect  of  the  regu- 
latory process  affecting  small  business.  I  nave  almost  never  met  a 
small  business  person  who  did  not  wish  to  comply  with  sensible 
Government  regulations.  However,  I  have  often  met  small  business 
people  who  did  not  know  that  they  were  supposed  to  comply  or  how 
they  could  comply. 

Efforts  at  reducing  fines,  increasing  voluntary  compliance,  in- 
creasing assistance  to  small  businesses  will  certainly  be  another 
appropriate  measure  of  regulatory  reform. 

Finally,  another  mesure  of  regulatory  reform  might  be  the  num- 
ber of  times  that  agencies  come  to  Congress  requesting  that  Con- 
gress modify  existing  legislation  so  that  the  agency  has  greater  dis- 
cretion to  lessen  the  Durden  on  small  businesses. 

All  too  oflen  we  hear  from  the  agencies  that,  in  effect,  "Congress 
made  me  do  it."  We  need  to  know  how  many  times  they  actually 
come  to  you  and  ask  you  to  change  laws  to  allow  them  to  have 
greater  flexibility. 

Not  only  would  this  show  the  success  of  regulatory  reform,  but 
it  would  also  be  an  evidence  of  a  change  in  the  culture  of  the  Fed- 
eral bureaucracy.  Congress  and  the  agencies  should  be  a  partner 
with  small  businesses,  to  reduce  regulatory  burdens. 

The  regulatory  process  is  not  perfect  and  no  one  involved  in  the 
process  on  a  daily  basis  would  contest  the  need  to  improve  it.  The 
Office  of  Advocacy  has  preached,  for  nearly  20  years,  the  need  for 
reform.  With  this  President  and  this  Congress,  I  feel  that  we're 
preaching  to  the  choir. 

Everyone  wishes  to  achieve  the  same  goal — letting  small  busi- 
nesses innovate,  create  jobs  without  the  hindrances  of  unnecessary 
regulations  and  fines.  Continued  vigilance  by  Congress,  OIRA  and 
the  Office  of  Advocacy  will  certainly  help  in  removing  the  regu- 
latory shackles  from  small  business. 

The  measures  discussed  today  in  my  testimony  represent  a  num- 
ber of  approaches  to  quantify  complex  issues — ^measuring  the  suc- 
cess of  regulatory  reform.  Thank  you. 

[Mr.  Glover's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Glover.  Next 
we  will  hear  from  Mark  Isakowitz,  director  of  Federal  Government 
relations  for  the  National  Federation  of  Independent  Business. 
Mark? 

TESTIMONY  OF  MARK  ISAKOWITZ,  DIRECTOR  OF  FEDERAL 
GOVERNMENT  RELATIONS,  HOUSE,  NATIONAL  FEDERATION 
OF  INDEPENDENT  BUSINESSES 

Mr.  Isakowitz.  Thank  you.  Madam  Chair. 

For  the  record,  my  name  is  Mark  Isakowitz.  I  am  director  for  the 
House  for  NFIB.  NFIB  has  some  600,000  small  business  owners  as 
members  from  across  the  coimtry  in  all  50  States.  We  determine 
the  position  of  the  organization  on  issues  based  on  regular  polling 
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of  the  membership.  I'm  very  pleased  to  be  here  today  and  I  want 
to  thank  you,  Madam  Chairman,  for  calHng  this  hearing.  This  is 
what  our  members  would  like  the  Small  Business  Committee  to  be 
about,  and  that  is  accountability. 

We  have  two  basic  purposes,  two  questions  to  answer  today,  and 
I  will  try  to  answer  them  both.  I  think  the  first  is  how  is  the  ad- 
ministration doing  in  its  regulatory  reform  effort,  number  one;  and 
number  two,  how  are  we  to  judge  it  in  the  future  on  how  it's  doing 
in  this  effort? 

I  think  in  terms  of  how  the  administration  is  doing,  I'm  re- 
minded of  in  diplomatic  or  military  discussions  we  always  hear 
about  facts  on  the  ground,  that  vou  can  have  lofty  goals  and  pieces 
of  paper,  but  you  can't  ignore  tne  facts  on  the  ground  in  a  battle. 

The  battle  we're  talking  about,  I  think  here,  is  the  day  to  day  do- 
ings of  small  business  owners  creating  jobs  out  there. 

What  we  see  is  an  improving  tone  in  the  regulatory  atmosphere, 
but  still  a  poor  reality.  Those  are  the  facts  on  the  ground  we're 
hearing  from  our  members.  There's  a  difference  between  inside  the 
Beltway,  what's  being  started,  and  what's  actually  happening  out- 
side the  Beltway,  which,  to  us,  often  looks  like  one  step  up,  two 
steps  back.  Let  me  just  briefly  go  through  some  examples. 

First,  small  business  owners,  based  on  surveys  and  other  factors, 
tell  us  that  they  do  not  see  any  improvement.  In  "Small  Business 
Economic  Trends,"  which  is  put  out  by  the  NFIB  Education  Foun- 
dation monthly,  regulation,  along  with  taxes,  are  still  the  top  two 
problems  of  the  small  business  community.  That's  as  recent  as  this 
month.  And  46  percent  of  the  business  owners  in  that  survey  give 
the  administration  a  poor  ranking  on  economic  policies,  and  even 
though  that's  broader  than  regulations,  the  day  to  day  contact  that 
our  members  come  into  with  the  Federal  Government  is  usually 
through  regulation  and  paperwork,  more  so  than  pretty  much  any- 
thing else. 

Then  another  indicator  that  it's  a  burning  problem  is  when  you 
think  about  the  White  House  Conference  and  think  about  2,000 
business  owners  coming  to  Washington  on  their  own  dime,  and  the 
fact  that  5  of  the  top  10  vote-getting  recommendations  had  some- 
thing to  do  with  regfulatory  relief  or  paperwork  simplification,  that 
tells  you  that  there's  still  a  burning  problem  out  there. 

The  second  issue  I'd  like  to  bring  up  in  terms  of  facts  on  the 
ground  has  to  do  with  one  agency  that  hasn't  been  discussed,  which 
is  the  one  our  members  seem  to  like  the  least,  and  that  is  the  IRS. 
What  has  happened  here  is  you  have  a  phenomenon  where,  on  the 
independent  contractor  issue,  determining  whether  or  not  people 
who  work  for  you  are  employees  or  independent  contractors,  not  a 
single  new  regulation  has  been  issued.  In  fact,  the  IRA  is  barred 
from  doing  so. 

But  yet,  I  just  saw  a  letter  to  Chairman  Archer  from  a  Texas 
trucking  association  saying  there's  an  IRS  audit  going  on  which 
may  reclassify  the  entire  trucking  industry  from  independent  con- 
tractors to  employees.  That  puts  a  bunch  of  independent  contrac- 
tors out  of  business  and  causes  a  lot  of  back  taxes  and  penalties 
to  a  lot  of  small  business  owners  who  thought  they  were  doing  the 
right  thing. 
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So  that's  an  issue  of  enforcement,  where  no  new  regs  have  been 
issued,  and  we  see  a  serious  problem  out  there. 

Third,  OSHA.  Sally  Katzen  mentioned  some  good  improvements 
that  have  been  made  in  OSHA  but,  at  the  same  time,  NFIB  just 
submitted  comments  on  an  indoor  air  quality  reg  that  has  been 
proposed  and  is  now  in  a  comment  period  that  77  percent  of  our 
members  oppose,  and  a  draft  of  an  ergonomics  regulation  that  has 
been  drafted  having  to  do  with  repetitive  motion  injuries,  and  the 
only  repetitive  emotion  we  see  coming  out  of  that  reg,  if  it  were  is- 
sued, would  be  the  repetitive  motion  of  filling  out  paperwork. 

Fourth,  we  still  see  some  problems  in  EPA.  Even  despite  some 
of  the  improvements  announced  by  the  administration,  in  terms  of 
consultation,  we  are  still  hearing  from  members  who  are  getting 
letters  threatening  fines  when  something  quite  innocent  took  place. 

We  hear  now  that  bakers,  a  lot  of  small  bakers  are  being  told 
that  because  they  use  alcohol  in  some  of  their  baking,  that  they  are 
somehow  depleting  the  ozone  and  that  they  have  to  adapt  some 
newer  technology  to  keep  that  from  happening,  when  we  aren't  con- 
vinced that  the  science  is  there  to  indicate  that  there's  a  problem. 

Fifth,  I'd  like  to  return  to  this  point  of  inside/outside,  inside  the 
Beltway/outside  the  Beltway.  I  think  when  the  administration  put 
out  the  new  OSHA  reforms,  talking  about  consultation  and  edu- 
cation, we  applauded  that.  But  roughly  around  that  same  time,  an 
NFIB  member  came  to  town  named  Norman  Barnard  from  Florida 
to  testify  on  OSHA  reform,  and  he  said  the  following,  and  111  just 
quote  from  him  briefly. 

"In  order  to  move  my  three  security  small  businesses  from  the 
20th  Century  into  the  21st  Century  and  provide  for  the  safety 
needs  of  my  employees,  I  need  a  program  of  training,  education, 
consultation  and  cooperation.  I  do  not  need  to  be  told  by  my  local 
OSHA  agency  to  'Go  look  it  up  in  the  public  library,'  which  is  what 
I  heard  from  OSHA  only  last  week  after  asking  if  any  safety  pam- 
phlets or  literature  were  available." 

Now,  that's  a  good  example  of  where  we  may  start  something 
here,  but  the  entire  culture  of  the  regulatory  process  and  the  in- 
spectors themselves  have  to  be  changed. 

Finally,  I  would  make  one  last  point  in  terms  of  facts  on  the 
ground.  There's  a  whole  series  of  regulatory  reform  legislation  that 
I  think  would  change  the  process  that  our  members  support  and 
the  administration  opposes,  and  we  would  like  to  see  many  of  those 
enacted. 

Very  briefly — I  see  I  have  the  yellow  light — I  want  to  go  through 
what  you  might  use  as  a  report  card.  First  and  most  importantly, 
I  think  it's  important  that  we  judge  the  legislative  proposals,  as 
well  as  the  regulatory  reform  proposals  that  come  from  the  admin- 
istration. The  example  I'd  like  to  use  here  is  you  could  create  the 
perfect  regulatory  atmosphere  inside  the  agency  but  introduce  leg- 
islation that,  again,  is  one  step  up,  two  steps  back. 

A  good  example  is  in  September  '93,  the  administration  put  out 
Executive  Order  12866,  which  set  a  positive  tone  for  cost/benefit 
analysis  and  many  of  the  things  we  would  like  to  see.  Again,  we 
applauded  that.  In  that  same  month,  September  of  1993,  the 
Health  Security  Act  was  proposed.  That  had,  in  addition  to  the 
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mandate  that  everybody  knows  about,  had  about  27  new  regulatory 
or  paperwork  requirements  in  it  on  small  business. 

Now,  I  don't  bring  that  up  to  rehash  it.  I  just  bring  it  up  to  say 
you  could  create  the  perfect  regulatory  atmosphere,  but  if  you  don  t 
measure  legislation,  you  have  accomplished  nothing. 

Very  briefly,  and  I  will  conclude,  second,  a  series  of  oversight 
hearings  using  the  President's  March  memo  as  a  standard,  bring- 
ing every  agency  before  this  committee  to  see  how  they're  doing  on 
what  the  FVesiaent  asked  them  to  do  to  reduce  regulations  would 
be  extremely  useful. 

Third,  a  GAO  study  taking  case  studies  of  specific  reg  flex  analy- 
ses and  saying  what  was  done  right  and  what  was  done  wrong 
would,  I  think,  educate  the  agencies  and  the  people  about  how  reg 
flex  is  working. 

Fourth,  I  think,  Madam  Chair,  it  would  be  good  to  use  the  bully 
pulpit  of  this  committee  to  ask  all  the  business  groups,  and  per- 
haps GAO,  as  well,  to  survey  small  business  owners  on  a  series  of 
regulatory  questions  so  we  keep  the  facts  on  the  ground  focussed. 
How  is  it  playing  out  there,  and  is  the  culture  changing? 

Fifth,  I  think  we  ought  to  pass  a  regulatory  sunset  and  review 
bill  so  that  that  just  brings  some  institutional  accountability  to  the 
process,  having  to  rejustity  regulations  every  several  years. 

Sixth,  I  think  several  of  the  agencies  have  reported  back  to  the 
President  by  his  June  1  deadline,  but  I  think  the  agencies  ought 
to  be  asked  that  all  agencies  report  back  right  away,  not  6  months 
or  a  year  when  we  complete  the  report  card  but  we're  past  the 
President's  deadline  and  all  agencies  should  report  back. 

Seventh,  and  finally,  picking  up  on  a  point  that  Jere  Glover 
made,  so  that  we  don't  have  people  saying,  "Congress  made  me  do 
it,"  we  ought  to  see  if  the  agencies  can  make  a  contribution  to  the 
corrections  day  process.  There  has  to  be  something  that  they  find 
legislatively  that  they  think  is  dumb  and  needs  to  be  thrown  out. 

So  those  are  the  measurements  I  would  look  at  and  again,  I 
would  emphasize  that  it's  important  that  we  look  at  the  facts  on 
the  gpround  and  how  things  are  really  playing  out  there  on  Main 
Street  where  jobs  are  being  created.  Tnank  you. 

[Mr.  Isakowitz'  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Isakowitz. 

Next  well  hear  from  John  Paul  Galles,  president  of  the  National 
Small  Business  United. 

TESTIMONY  OF  JOHN  PAUL  GALLES,  PRESIDENT,  NATIONAL 
SMALL  BUSINESS  UNITED 

Mr.  Galles.  Thank  you,  Madam  Chairman,  for  calling  this  meet- 
ing. Being  at  the  end  of  a  panel,  I  can  either  reduce  my  statement 
substantially  or  move  to  some  other  words  that  might  add  to  what's 
already  been  contributed. 

I  would  ask  to  submit  my  testimony  to  the  committee,  and  I 
guess  I  would  like  to  also  add  some  information  from  National 
Small  Business  United. 

I  am  John  Galles,  president  of  NSBU  and  have  been  with  NSBU 
now  8  years.  It  seems  like  we've  revisited  the  issue  of  regulatory 
reform  every  year  since  I've  been  in  Washington  and  I  expect  you 
all  feel  very  much  the  same  way. 
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I  had  the  opportunity  to  work  with  the  Reagan  administration  on 
regulatory  reform,  with  the  Bush  administration,  and  now  with  the 
Clinton  administration.  I  will  admit  that  each  of  those  efforts  was 
important  and  valuable  in  their  own  efforts,  but  understand  that 
each  of  those  efforts  have  been  limited  by  the  very  nature  of  those 
efforts. 

What  we're  looking  for  is  not  necessarily  a  change  in  policy,  al- 
though that  is  to  be  the  result  of  our  efforts.  What  we  need  is  a 
change  in  the  process.  It's  important  to  understand  that  the  nature 
of  evolution  is  change  and  that  we  are  a  country  in  a  very  dynamic 
change  at  this  point  in  time. 

This  change  is  going  to  occur  whether  we  tackle  an  inside 
Reinventing  Government  effort,  as  the  Vice  President  and  Sally 
Katzen  are  doing  so  well,  but  it  also  needs  to  be  taken  with  the 
value  added  of  confrontation  from  the  outside,  confrontation  from 
small  businesses  who  see  problems  on  a  regular  basis  and  deserve 
to  hold  their  country  and  their  Government  accountable.  It's  time 
to  think  about  that  and  how  we  instill  that  into  the  dynamic  na- 
ture of  our  Government. 

You  know  we're  trying  to  dismantle  some  of  the  institutions 
we've  created,  or  at  least  down-size  them  dramatically.  It's  impor- 
tant to  think  about  how  to  make  that  process  on-going,  one  which 
contributes  to  the  success  of  our  society  and  our  competitive  nature 
around  the  country — around  the  world,  excuse  me. 

I  think  it's  important  that  we  hold  the  administration  account- 
able, or  any  administration  accountable  for  their  regulatory  reform 
efforts,  but  I  think  it's  also  important  that  we  hold  Congpi-ess  ac- 
countable for  that. 

Yes,  we  hear  from  our  members,  but  I  expect  you  hear  from  your 
constituents,  as  well,  and  it's  important  for  you  to  contribute  to  the 
regulatory  reform  process,  and  I  expect  you  and  your  staffs  do  that 
quite  often.  That's  what  constituent  service  is  all  about,  I  expect. 

I  think  it's  important  for  us  to  think  about  how  we  measure  that 
progress,  and  I  want  to  refer  to  one  of  the  reports  that  Jere  Glover 
and  the  Office  of  Advocacy  has  produced.  It's  identified  that  the 
^owth  in  employment  for  small  businesses  now  is  really  occurring 
in  businesses  with  fewer  than  five  employees  or  in  businesses  with 
more  than  1,000  employees. 

I  think  we  ought  to  analyze  what's  happening  with  those  busi- 
nesses in  between  5  employees  and  1,000  employees.  Why  are  they 
not  growing  their  jobs?  Why  are  they  not  increasing  their  employ- 
ment? What  disincentives  are  in  place,  either  legislative  or  regu- 
latory, that  inhibit  their  ability  to  grow  and  add  workers  and  ex- 
pand their  ability  to  compete  around  the  world? 

Yes,  technology  is  taking  us  in  a  different  direction.  Technology 
is  supporting  the  movement  of  employees  into  self-emplojrment  sta- 
tus. We're  seeing  a  growth  of  over  2  million  self-employed  people 
over  the  last,  I  believe  it's  4  years. 

Yes,  that's  a  result  of  corporate  downsizing,  but  it's  also  the  ad- 
vantage of  technolo^,  to  be  able  to  manage  more  information  and 
provide  greater  service  out  of  the  home  or  on  an  individual  basis. 

We  have  created  an  Annual  Report  on  Small  Business  as  a  result 
of  the  1980  White  House  Conference  on  Small  Business.  We  now 
have  a  history  of  trends  and  the  experience  of  small  business  over 
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that  time  that  ought  to  be  reviewed.  We  keep  being  told  that  the 
Japanese  reproduce  more  copies  of  our  small  business  report  than 
we  print  in  the  United  States.  I  bet  they're  studying  what's  hap- 
pening to  smajl  business  in  the  United  States. 

I  know  that  NSBU  is  visited  each  week  by  a  number  of  countries 
from  around  the  world  who  come  to  the  United  States  to  learn 
about  the  vibrancy  of  our  small  business  commimity.  How  can  they 
get  that  kind  of  small  business  activity  going  on  in  their  countries? 
They  want  to  learn  about  our  SBA.  They  want  to  learn  about  Gov- 
ernment procurement.  They  want  to  learn  about  how  small  busi- 
nesses find  capital,  how  they  hire  workers,  and  how  they  provide 
benefits  to  workers.  They  want  to  gather  some  of  that  same  small 
business  spirit  from  the  United  States  and  take  that  back  into 
their  country. 

I  don't  think  we're  doing  a  good  iob  of  analyzing  our  own  impact 
on  small  business.  I  think  the  study  that  Jere  Glover  has  provided 
us,  through  the  Office  of  Advocacy,  gets  us  one  step  along  the  way, 
but  we'd  Detter  analyze  our  experience  over  many  years,  not  just 
an  annual  report,  one  that  really  identifies  whether  the  number  of 
small  businesses  is  growing,  whether  the  number  of  wc^kers  is 
erowing.  Let's  analyze  along  Main  Street  and  throughout  our  towns 
in  this  country  whether,  in  fact,  we  are  distributing  wealth  to  more 
of  our  constituents,  to  more  of  our  population,  so  they  can  own 
some  of  the  fiiture  of  this  country. 

I  think  the  essential  task  of  this  committee,  and  I  hope  to  God 
this  committee  is  not  done  away  with  in  some  of  the  reorganization 
efforts,  is  oversight  of  Government  and  is  oversight  of  legislative 
and  regulatory  actions  that  affect  the  small  business  community. 

It's  so  important  for  you  to  watch  the  impact  of  Grovemment  on 
small  business  and  see  whether,  in  fact,  the  small  business  commu- 
nity of  this  country  is  healthy. 

Thank  you  for  taking  the  time,  and  I  look  forward  to  working 
with  you  on  this  task. 

[Mr.  Galles'  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Galles.  I  think 
we've  had  a  very  stimulating  and  interesting  panel  this  morning, 
and  I'm  going  to  defer  to  Mr.  Skelton  to  start  the  questioning.  Then 
we  will  come  back  to  Mr.  Torkildsen. 

Mr.  Skelton.  Thank  you  very  much.  I  appreciate  this. 

This  is  truly,  Madam  Chairman,  a  very  important  hearing.  I'm 
convinced  that  so  much  distrust,  dislike  of  Government  comes 
about  as  a  result  of  the  very  subject  of  which  we  speak — regula- 
tions, particularly  as  it  relates  to  small  businesses. 

I've  been  making  notes  to  myself  on  horror  stories  that  I  have 
heard,  and  Sally  Katzen,  it's  nice  to  see  those  well  bound  books. 
But  when  my  constituents  tell  me  things  are  different,  that's  when 
you  will  have  knocked  a  home  run  in  your  efforts. 

I  would  like  to  send  you  a  summary  of  some  of  my  horror  stories, 
if  I  could — ^I  will  not  take  the  time  now — and  receive  your  thoughts 
or  responses.  But  when  you  see  grown  men,  not  weep  but  sob,  as 
a  result  of  some  of  these  things  that  just  don't  make  sense,  it 
causes  people  in  the  business  community  and  elsewhere  to  lose 
faith  in  what  you  and  I  try  to  do.  If  that  is  agreeable  with  you,  Ms. 
Katzen,  I  will  do  that. 
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Ms.  Katzen.  It  is  indeed  agreeable.  I  have  watched  with  great 
interest,  right  now  during  the  debate  in  the  Senate  on  S.  343, 
which  is  the  regulatory  reform  bill  in  the  Senate,  Senator  Hatch 
has  started  each  morning  with  the  top  10  ridiculous,  stupid,  dumb 
rules.  It's  interesting  to  me  to  look  at  those  and  to  analyze  the 
kinds  of  situations  that  people  are  concerned  about  because  the 
point  that  Jere  Glover  made  is  real.  In  most  instances,  it  has  noth- 
ing to  do  with  what  was  written.  It  has  to  do  with  how  it's  being 
enforced. 

That  is  why  I  spent  so  much  time  in  my  opening  comments  and 
in  my  prepared  written  statement  talking  about  changing  the  en- 
forcement culture,  talking  about  changing  the  implementation  cul- 
ture. 

Mr.  Skelton.  But  to  do  that,  you're  going  to  have  to  have  people 
who  have  had  experience  in  meeting  a  payroll.  When  you  speak  to 
the  small  business  owners  in  my  district  or  elsewhere,  and  these 
young  men  and  young  women  come  in  who  have  never  met  a  pay- 
roll, who  have  no  idea  what  it  is  to  run  any  type  of  business  or  to 
make  ends  meet,  being  vicious  with  them,  being  rude  with  them. 
It's  just  terrible. 

Ms.  Katzen.  That  is  not  excusable  and  the  President  said  this 
Saturday  in  his  radio  address  he  would  never  defend  an  abusive 
civil  servant.  He  would  never  defend,  as  you  would  not  defend  if 
one  of  your  staff  spoke  sharply  to  someone  on  the  phone.  That's  in- 
excusable. If  someone  abuses  power 

Mr.  Skelton.  But  those  same  people  come  back  and  come  back 
and  come  back.  I  think  there  ought  to  be  some  way  of  hiring  people 
who  know  what  it  is  to  run  a  business,  rather  than  the  bright 
young  folks  that  are  out  to  get  you.  That's  the  attitude,  and  no 
wonder  some  of  these  folks  have  comments  and  feelings  that  are 
ill  toward  the  Federal  Grovernment. 

Ms.  Katzen.  Mr.  Skelton,  one  of  the  things  that  we  talked  about 
in  the  initiatives,  and  it  does  take  time;  it  will  not  happen  over- 
night. The  gentleman  who  called  an  OSHA  person  and  was  told  to 
go  look  it  up,  I  regret  that.  I'm  sorry.  If  I  could  change  it,  I  would. 
We're  trying  to  do  that.  But  you  are  no 

Mr.  Skelton.  Well,  then,  the  question  is  has  that  person  been 
reprimanded  or  fired? 

Ms.  Katzen.  Well,  if  that  information  is  made  available,  that  in- 
formation would  be  told,  but  it  happens  in  every  business,  even  in 
the  private  sector. 

The  point  that  came  from  the  President's  initiative,  and  this  is 
important,  I  think,  to  your  concern,  is  he  asked  each  agency  to  re- 
view their  own  performance  criteria.  For  those  agencies  that  have 
performance  evaluations  based  on  the  number  of  fines  or  that  have 
them  based  on  the  number  of  citations  to  remove  those,  that  were 
interested  in  compliance,  you  get  what  you  measure. 

For  a  number  of  years,  like  the  traffic  cop  on  the  beat  who  got 
raises  because  they  gave  out  more  parking  tickets,  that  doesn't 
help  safety  on  the  streets.  We're  trying  to  change  that.  We've  asked 
every  agency  to  look  through  their  personnel  evaluation  systems, 
if  they  find  any  of  these  reverse  incentives  or  perverse,  I  should 
say,  incentives,  to  a  customer  service  mentality. 
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You  know,  when  we  first  used  the  term  "customer  service,"  peo- 
ple snickered  and  they  said,  "This  doesn't  make  sense."  We've  re- 
peated it  and  repeated  it  and  it's  beginning  to  m^e  a  difference. 

It  will  take  time,  but  that's  exactly  what  we're  about.  In  my  writ- 
ten testimony,  a  number  of  the  agencies  have  already  found  such 
indices  in  their  evaluation  forms  and  are  removing  them  and  are 
getting  the  message  to  the  front-line  regulators  and  to  the  bright 
young  and  not  so  oright  young  people  who  are  doing  the  work  to 
say,  'There's  a  better  way  of  doing  it."  And  I  think  we  are  seeing 
differences. 

We've  gotten  hundreds  of  letters  from  small  banks  who  are  sub- 
ject to  the  new  OCC  bank  examination  form,  and  they  said  they 
didn't  believe  it.  This  was  the  bank  examination  form  manual. 
Gene  Ludwig  at  OCC  dropped  it  down  to  this,  and  we  got  hundreds 
of  letters  saying,  "I  had  my  first  exam.  I  didn't  believe  it.  It  was 
over  in  an  hour.  I  knew  what  they  were  asking;  I  responded;  it  was 
done." 

Now,  we've  gotten  a  lot  of  customer  satisfaction  responses,  so  I 
think  we're  making  some  difference. 

Mr.  Skelton.  Ms.  Katzen,  when  I  get  the  compliments,  I  will  tell 
you. 

Ms.  Katzen.  Thank  you.  But  in  the  meantime,  I'd  be  happy  to 
look  at  the  regulations  and  give  you  the  information  on  those.  I 
think  that  kind  of  dialogue  will  be  very  productive. 

Chairwoman  Meyers.  Thank  you,  Mr.  Skelton.  Mr.  Torkildsen. 

Mr.  Torkildsen.  Thank  you.  Madam  Chair,  and  I  thank  the  wit- 
nesses for  their  testimony.  Just  a  couple  of  lines. 

First,  I'd  like  to  associate  myself  with  the  questions  of  my  col- 
league Mr.  Skelton;  I  have  seen  clearly  the  frustration  that  I  cer- 
tainly see  from  small  business  owners  in  Massachusetts,  and  it's 
there  throughout  the  country. 

If  I  could  ask,  from  the  other  perspective,  in  a  previous  role  I  was 
commissioner  of  labor  and  industries  for  the  Commonwealth  of 
Massachusetts,  an  agency  that  regulates  businesses  quite  a  bit. 
When  I  took  over  that  position,  I  would  ask  inspectors,  people  who 
went  out  in  the  field  to  look  at  business  sites,  "Why  do  you  do 
things  in  a  certain  way?"  and  the  response  was  always,  "Well, 
that  s  the  way  we've  always  done  them." 

I  mean,  how  do  you  break  that  mentality,  because  I  think  that's 
a  large  part  of  the  problem.  People  have  been  in  the  mold  of 
harassing  business  owners  and  entrepreneurs,  and  it's  almost  like 
they  know  no  other  way. 

So  how,  from  the  Federal  Government  side,  how  do  you  break 
that  mentality  that's  been  there  certainly  long  before  the  Clinton 
administration  came  in?  How  do  you  really  break  that,  absent  abol- 
ishing the  total  department  which  may  end  up  happening  this  year 
in  some  cases  anyway?  How  do  you  really  break  that  mold? 

Ms.  Katzen.  I  think  that's  tne  right  question  to  ask  and  what 
is  driving  so  much  of  the  National  Performance  Review,  the 
Reinventing  Government  that  the  Vice  President  is  doing,  the  em- 
phasis on  customer  service. 

We've  had  a  number  of  seminars  with  various  front-line  regu- 
lators, and  we  have  found  that  in  some  instances,  the  front-line 
regulators  are  doing  things  because  they  think  that's  what's  going 
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to  give  them  the  rewards.  When  they're  unleashed  to  be  human 
beings,  thev  end  up  being  far  more  responsive. 

I  tnink  there's  also— and,  as  I  said,  I  won't  defend  anybody  who's 
abusive,  whether  it  be  a  civil  servant  or  in  the  private  sector — I 
think  there  is  a  certain  amount  of  irritation,  as  vou  called  it,  frus- 
tration, anger,  that  has  built  up  that  has  fueled,  this  and  has  put 
people  in  a  very  unreceptive  mode  to  these  kinds  of  instances. 

I  met  with  a  group  of  small  business  people  at  one  of  the  first 
sessions  that — Erskine  Bowles,  then  administrator  of  SBA,  and  I 
convened  a  group  of  regulated  entities  and  five  agencies,  and  we 
asked  the  kinds  of  regulations  that  are  most  troublesome,  as  Jere 
Glover  was  getting  to,  and  I  heard  zoning  restrictions.  I  said,  na- 
ively, **Well,  that's  a  local  issue.  I  can't  do  anything  about  that." 

It  doesn't  matter.  It  really  doesn't  matter  because  from  the  small 
business  perspective,  if  vou  talking  about  the  cumulative  weight, 
it's  State,  local  and  Fed.eral  all  piled  together.  It  doesn't  matter 
who's  caused  the  problem;  they  want  a  response. 

Another  aspect  of  it  is  that  I  do  not  believe  that  civil  servants 
on  the  Federal  payroll  wake  up  each  morning  rubbing  their  hands 
thinking  of  ways  to  harass  small  businessmen.  I  don  t  think  their 
objective  is  to  go  out  and  be  hurtful  or  harmful.  There  may  be 
some,  but  that  is  not  the  mold. 

I  think  most  people  who  are  in  Government  do  it  to  provide  a 
service  and  are  not  out  to  get  you.  They  don't  wake  up  every  morn- 
ing thinking  this.  I  think  that  we  had  a  reawakening  after  the 
Oklahoma  City  where  people  began  to  realize  that  the  bureaucrats 
who  used  to  be  the  nameless,  evil  entity  are  actually  men  and 
women  with  families,  who  go  to  work  each  morning  and  try  to  do 
their  best. 

Now,  somehow  we  have  to  bring  out  the  best  in  them  and  dis- 
suade them  from  being  overhanoed,  overzealous.  I  think  you've 
asked  the  right  question.  We've  just  begun  to  try  to  convey  that 
from  the  top,  we  won't  tolerate  that.  We  want  to  bring  out  the  best 
in  them,  but  it  has  to  happen,  I  think,  at  various  levels  and  over 
time.  But  that's  the  right  question. 

Mr.  TORKILDSEN.  I  thank  you  for  your  comments  in  that  area, 
and  I  certainly  think  everyone  on  the  committee  would  appreciate 
seeing  your  efforts  as  they  progress  in  that  area. 

Ms.  Katzen.  Thank  you. 

Mr.  ToRKlLDSEN.  Another  larger  question,  though;  at  the  end  of 
last  month,  and  I  think  several  times  before,  the  administration 
has  threatened  a  veto  of  the  regulatory  reform  bills  going  through 
the  Congress. 

Now,  we  have  a  situation  where  I  think  we  agree  that  there's  too 
much  of  a  burden,  through  paperwork  and  other  regulation. 
Wouldn't  it  be  more  constructive  if  the  administration  came  for- 
ward and  said  what  modifications  to  either  the  House  or  Senate 
plans  they  could  live  with,  instead  of  just  a  veto  threat? 

Right  now  we're  looking  at  a  situation  where  there's  a  possibility 
that  regulatory  reform  may  not  go  anywhere  because  there's  not 
enough  votes  to  override  a  veto  and  yet  the  administration  is  mak- 
ing threats  about  a  veto  and  not  coming  forward  and  saying  what 
case  can  they  or  could  they  not  live  with  in  terms  of  either  the 
House  or  Senate  bills. 
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Ms.  Katzen.  I  greatly  appreciate  that  question  because  the  rea- 
son I  was  reluctant  to  appear  this  morning  and  stay  for  very  long 
is  that's  exactly  what  I've  been  doing  on  the  Senate  side.  We  have 
indicated  very  clearly  the  areas  of  concern.  We  have  been  willing 
to  work  with  those  who  want  to  work  with  us. 

I  think  part  of  the  problem  is  that  the  anger,  the  frustration,  the 
pent-up  hostility  has  gotten  so  large  that  in  an  effort  to  fix  real 
problems,  and  I  acknowledge  there  are  real  problems,  they've  gone 
overboard,  and  people  are  asking  for  as  much  as  they  can  get  be- 
cause the  stars,  the  moon,  the  sun  is  all  aligned.  Now's  the  time 
for  reg  reform. 

Instead  of  fixing  the  problem,  it's  like  a  pendulum.  The  system 
is  out  of  kilter,  but  instead  of  fixing  it,  they're  going  to  send  it  out 
of  kilter  in  the  other  direction.  We've  said — I've  identified  very 
clearly  the  areas  where  we  have  concern.  There's  any  number  of 
pieces  of  paper,  including  ways  of  eliminating  those  problems,  that 
have  been  the  focal  point,  and  some  people  are  either  unwilling  to 
listen  or  unable  or  unwilling  to  accommodate  those  concerns. 

I  think  it's  better  to  fix  the  problems  we  know  about.  If  more 
needs  to  be  done  in  the  future,  so  be  it,  but  right  now  we've  got 
a  situation  where  there's  an  enormous  drain  on  agency  resources. 

Chairwoman  Meyers.  If  the  gentleman  would  yield,  you've  said 
that  there  are  areas  where  you  would  be  willing  to  compromise 
rather  than  simply  just  threatening  a  veto  and  that  you  have  sub- 
mitted these  areas  of  compromise  that  you  are  willing  to  work  with 
to  the  Senate.  Could  this  committee  see  those? 

Ms.  Katzen.  These  are  comments  on  the  Senate  bill.  I  mean,  the 
House  bills  have  gone  through  and  we've  identified  the  areas  in 
testimony.  But  on  the  Senate  floor 

Chairwoman  Meyers.  I  would  just  be  personally  interested 
in 

Ms.  Katzen.  Sure.  The  four  areas  that  we — I  mean,  I  can  go 
through  those  with  you  now.  I  can  let  you  know  what  they  are. 

Chairwoman  Meyers.  If  you  would  submit  them  to  us  or  maybe, 
because  I  didn't  want  to  take  the  rest  of  Mr.  Torkildsen's  time  and 
we  have  some  time  constraints  here,  but  I  would  like  to  know  what 
those  are. 

Ms.  Katzen.  Sure. 

Chairwoman  Meyers.  Mr.  Sisisky. 

Mr.  Sisisky.  I  hope  he  didn't  get  mad  and  leave.  Thank  you, 
Madam  Chairman. 

I've  been  sitting  on  this  committee  now  for  13  years,  through 
three  administrations,  I'm  a  very  nonpartisan  person,  as  you  know, 
Madam  Chairman.  I'll  tell  you,  Mr,  Isakowitz,  I'm  really  surprised 
at  your  testimony,  I  see  more  progress  here  now  than  I've  seen  in 
those  13  cumulative  years. 

I  sat  on  this  committee,  subcommittee  meeting  after  subcommit- 
tee meeting,  trying  to  do  OSHA  reform — ^the  HAZCOM,  things  like 
that,  giving  recommendations  to  the  Secretary  of  Labor — and  we 
couldn  t  do  anything  with  it.  Fourteen  pages  of  suggestions. 

Now,  if  you  think  that  this  thing  is  going  to  be  done  overnight, 
you're  really  mistaken.  Obviously,  you  can  survey  your  members, 
and  I  know  what  kind  of  questions  you  ask  them — "Are  you  in 
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favor  of  income  taxes?"  Certainly  they  are  not.  People  aren't  in 
favor  of  any  kind  of  paperwork,  either. 

I  carried  the  Paperwork  Reduction  Act  for  3  years,  and  I  got  it 
passed  because  the  Congress  did  change,  and  I  will  admit  that.  Got 
it  changed  just  like  that.  Well,  only  one  person  held  that  bill  up 
in  the  last  Congress. 

One  thing  I  will  never  forget.  We  went  down  to  the  White  House 
and  there  was  a  roomful  of  people,  and  the  President  signed  that 
bill.  You  know  what  he  said?  "Nobody,  nobody  is  going  to  read 
about  it  in  tomorrow  morning's  paper"  because  it  wasn't  controver- 
sial. It  was  something  that  Republicans  and  Democrats  voted  for, 
and  the  President  agreed  with,  but  the  public  or  the  press  doesn't 
care  because  it's  not  controversial.  Those  are  the  things  that  we 
seem  to  act  on. 

Now,  independent  contractors  is  another  problem  that  you  said 
we  didn't  do  an3^hing  about.  We  had  enough  hearings  on  tnis  com- 
mittee on  independent  contractors.  We  couldn't  come  up  with  the 
right  solution.  NFIB,  your  group,  sir,  couldn't  come  up — if  you  re- 
member, we  had  meetmgs — we  couldn't  come  up  with  the  right  an- 
swer. How  in  heavens  do  you  think  the  Internal  Revenue  Service 
is  going  to  do  it? 

It  can  be  done,  and  I'm  sure  it  will  be  done.  I  notice  when  Mr. 
Isakowitz  said  it,  you  looked  startled  when  he  said  the  administra- 
tion has  not  done  anything.  Did  you  have  anything  to  say  about 
that? 

Ms.  Katzen.  Well,  it's  iust  that  the  accusation  that  we  haven't 
issued  regulations — there  s  legislation  that  says  we  can't.  It's  one 
of  the  problems  that  where  there  is  no  regulation,  then  it's  going 
to  be  decided  by  the  front-line  regulators  and  you'll  get  disparate 
results.  But  the  answer  there  is  to  authorize  the  filing  of  regula- 
tions. 

Mr.  SisiSKY.  Well,  it's  one  thing  that  can  be  solved,  and  we 
should  solve  it  because  nobody  in  business  should  be  jeopardized  by 
reaching  back  and  breaking  them  because  they  thought  that  they 
were  safe  on  their  independent  contractor  status. 

Mr.  Isakowitz.  I'd  like  to  make  a  couple  of  comments  regarding 
what  you  said.  I  said  that  there  have  been  several  occasions — the 
OSHA  announcement,  the  original  reg  reform  executive  order — 
where  we  applauded  the  tone  being  set  oy  the  administration.  I  am 
simply  acknowledging  a  fact  you  already  know,  which  is,  in  terms 
of  what's  happening  out  there,  we  continue  to  hear,  if  you  don't 
trust  our  surveys  as  I  was  mentioning,  the  urgency  brought  to  reg- 
ulatory issues  by  the  White  House  Conference,  was  also  extremely 
high. 

All  I'm  saying  is  there  have  been  instances  where  the  adminis- 
tration has  made  a  step  forward,  but  what  we're  hearing  out  in  the 
field  in  terms  of  enforcement  and  inspections  is  contrary  to  the  in- 
tention announced  in  Washington,  number  one. 

Number  two,  we've  had  instances,  like  in  the  case  of  the  indoor 
air  quality  reg  or  a  couple  of  the  others  I  mentioned,  or  legislative 
proposals,  where  you're  making  one  step  up  or  two  steps  back.  But 
I  did  nothing  that  did  not  acknowledge  the  one  step  up. 

Second,  and  I'll  conclude  with  this,  and  I  see  that  Ms.  Katzen 
would  like  to  say  something  in  response,  in  terms  of  the  independ- 
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ent  contractor  proposal,  I'll  just  mention  that  we  are  supporting  a 
proposal  right  now  offered  by  Mr.  Christiansen  that  has  100  co- 
sponsors  that  we  think  would  help  clarify  it. 

Second,  a  lot  of  these  things — again,  it's  a  matter  of  attitude  by 
the  agency,  in  this  case  the  IRS,  and  there  are  examples  where 
there  are  business  owners  out  there  who  really  thought  they  were 
in  a  safe  harbor,  but  what  we  have  seen  is  there's  a  mentality  in- 
side the  IRS,  with  regs  or  not,  that  they  want  to  go  out  and  reclas- 
sify people. 

Ms.  Katzen,  I  was  not  faulting  you  for  not  writing  regs.  I  know 
you're  not  allowed  to.  But  I'm  saying  that's  an  example  where  even 
if  you  change  the  way  regs  are  written,  it  doesn't  matter  because 
in  this  case  there  is  no  reg  being  written;  it's  just  what's  happening 
out  in  the  field. 

Mr.  SisiSKY.  I  come  out  of  the  small  business  world.  Started 
small,  ended  up  big — the  American  dream.  That's  what  it's  all 
about.  I  didn't  want  any  regulations,  none,  period.  I  was  never 
happy  when  I  had  to  fill  out  any  form,  any  form. 

So  you're  not  going  to  get  100  percent  of  the  people  in  small  busi- 
ness agreeing  with  everything  that  we  have.  There  are  some  things 
that  we  have  to  know,  I  think. 

But  I  apologize  if  I  seem  to  come  down  hard  on  you  because  111 
tell  you,  I  felt  very  negative  about  what  you  were  saying  and  I  kind 
of  took  offense  at  it  because  I  have  seen  more  done,  iust  in  pension 
reform  alone.  How  many  businesses  wanted  to  give  tneir  employees 
pensions  but  wouldn't  do  it  because  of  the  regulations?  And  all  of 
a  sudden,  after  all  these  years,  all  of  a  sudden  there  might  be 
something  so  people  can  have  pensions. 

I  congratulate  you  on  that  and  I'm  sincere  about  that.  I'm  very 
impressed,  looking  at  that.  Madam  Chairman,  I  look  forward  to 
seeing  what  happens  in  a  year  if  we  do  follow  through. 

I  worry  about  the  Paperwork  Reduction  Act.  Just  because  it 
passed  and  was  signed  doesn't  mean  that  it's  really  going  to  hap- 
pen unless  somebody  monitors  these  agencies,  and  0MB  in  the  law 
is  supposed  to  do  it,  and  hopefully  they  will.  But  certainly  a  year 
from  now,  we  can  find  out  what's  really  happened. 

But  if  we  think  we're  going  to  make  every  business  person  in  this 
country  happy  when  we  ease  up  on  those  regulations,  we're  just 
dreaming.  I  tnink  what  we  can  do  is — and  everybody  mentions  the 
same  thing — and  that's  just  to  use  common  sense,  just  using  com- 
mon sense  application  to  what  we  do.  Thank  you. 

Chairwoman  Meyers.  All  right,  thank  you  very  much.  I  will  say 
that  I  meant  what  I  said  in  the  opening  statement,  Mr.  Sisisky, 
that  the  fim  part  of  this  job  in  some  respects  is  advocating  for 
small  business.  The  hard  part  of  this  committee  is  just  kind  of  the 
dogged,  stubborn  business  of  oversight.  I  hope  to  make  that  really 
the  hallmark  of  this  committee  and  intend  that  we  have  regular 
oversight  hearings  and  a  report  card  at  the  end  of  the  year. 

John,  did  you  have  a  comment? 

Mr.  Galles.  Yes.  I  would  like  to  encourage  you  to  think  about 
the  macro  problems,  as  well.  It's  important  to  listen  to  every  indi- 
vidual and  be  attentive  to  their  needs  but  I'd  like  to  encourage  you 
to  think  about  measuring  the  impact  on  the  larger  small  business 
community,  getting  some   analysis  before  this  committee   of  the 
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trends  in  the  direction  of  small  business  creation,  business  failure, 
job  creation,  job  losses,  and  find  out  what  their  contribution  is 
within  the  economy. 

Is  the  small  business  sector  of  the  country  growing  or  is  it  de- 
creasing? Is  it  getting  healthier  or  is  it  sick?  It  s  important  to  look 
at  that  from  this  level  because  I  don't  know  anybody  else  that's 
looking  at  it  fi'om  that  perspective. 

Then  we  can  apply  some  remedies  to  problems  that  small  busi- 
nesses have  in  a  much  more  meaningful  way  and  we  can  look  for 
the  kinds  of  assistance  that  ought  to  be  there,  whether  it's  a  credit 
crunch  that  deserves  capital  formation  and  expanded  credit  avail- 
ability or  whether  it's  handing  a  brochure  from  the  OSHA  depart- 
ment to  a  company  that  needs  to  know  how  to  comply. 

Chairman  MEYERS.  Thank  you.  Jere? 

Mr.  Glover.  I'd  like  to  say  one  thing  that's  not  directly  focussed 
on  the  hearing  but  might  help  the  committee  in  its  long-term 
thinking. 

The  Commissioner  of  the  Internal  Revenue  Service  actually  came 
to  the  White  House  Conference.  Not  only  did  she  speak;  she  met 
with  small  business  people;  she  attended  break-out  sessions;  she 
answered  questions  for  hours. 

The  Commissioner  was  at  a  session  at  the  White  House  Con- 
ference and  the  independent  contractor  issue  came  up.  It  was  the 
first  time  Fve  ever  heard  of  an  IRS  commissioner  saying,  "If  you 
can  find  a  way  to  do  it  revenue-neutral,  I'm  for  it  and  I'll  support 
it." 

One  of  the  things  that  the  White  House  Conference  process  does, 
and  you'll  be  asked  in  a  few  years  whether  you  want  to  have  an- 
other one  of  them,  is  engage  policy  makers  in  discussing  small 
business  while  there's  some  money  involved  in  having  this  con- 
ference demonstrated  that  where  you  have  an  administration  that 
supports  the  White  House  Conference  process,  a  lot  of  good  things 
happen. 

We  had  Cabinet  Secretaries  and  Undersecretaries  come  to  the 
conference.  The  administration  worked  hard  to  focus  regulatory  ini- 
tiatives to  make  them  happen  quickly  and  discuss  them  at  the  con- 
ference. The  pension  reform  was  put  through  very  quickly  so  that 
it  could  be  announced  at  the  conference,  thereby  speeding  up  the 
deliberation  process  within  the  Government. 

We  got  a  lot  accomplished  at  the  conference.  A  lot  of  things  were 
announced  and  a  lot  of  things  were  done  in  anticipation  of  the  con- 
ference. The  conference  process  began  to  work  even  before  the  dele- 
gates got  here. 

Chairwoman  Meyers.  Thank  you,  Mr.  Glover.  Ms.  Kelly? 

Ms.  Kelly.  Thank  you,  Madam  Chairman. 

Ms.  Katzen,  I'm  delighted  to  hear  you  say  what  you  have  said 
this  morning.  I'm  a  small  businesswoman,  I'm  not  big;  I'm  small. 
I'm  fi-om  a  family  of  small  business  people.  My  husband,  my  son — 
we're  all  small  business  people.  I'm  right  out  there.  I'm  the  cohort 
that  Mark's  talking  about  when  he  wants  to  test  and  look  at  the 
effect  of  what  your  regulations  are. 

I'm  delighted  to  think  that  there  is  a  new  attitude,  I  have  yet  to 
see  it.  I  think  it  would  be  very  wonderful  if  we  are  able — I  applaud 
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the  NFIB  £ind  I  applaud  you,  Mr.  Isakowitz,  for  coming  up  with  ac- 
tual one,  two,  three  suggestions  for  how  to  do  this  report  card. 

I  am  very  concerned  tnat  what  you're  trying  to  do  is  just  not  get- 
ting out  there  yet  I  know  it's  been  a  short  period  of  time,  but  you 
said  you  get  what  you  measure.  I'm  thinking  you  get  what  you 
hire.  I  think  that  when  you  hire  somebody  really  good,  thev  can  get 
very  discouraged  if  thevre  given  the  wrong  information  about  how 
they  need  to  dfo  their  job. 

I  want  to  talk  to  you  about  one  thing  that  I  see,  and  that  is  that 
very  often,  different  things  will  happen  in  different  agencies  who 
are  regulating  the  businesses  that  I  and  my  family  are  in.  What 
I  don't  see  is  a  talking  between  the  agencies. 

I  think  that  it's  important  that  perhaps  part  of  what  we  focus  on 
is  that  we  don't  have  one  agency  coming  in  and  saying,  "You  must 
do  this,"  and  another  agency  coming  in  and  saying,  "You  must  do 
that,"  and  these  two  agencies  are  saying  things  that  are  exactly  op- 
posite. 

I  think  it's  important  that  we  make  the  agencies,  in  the  way  that 
these  rules  are  promulgated  and  enforced,  talk  to  each  other,  and 
I  don't  see  any  of  that  coming  out  of  this  testimony.  Maybe  I've 
missed  something,  but  I  didn't  see  it. 

Have  you  looked  at  that?  Do  you  want  to  answer  that? 

Ms.  Katzen.  Yes.  When  the  Executive  Order  12866,  which  was 
signed  in  September  of '93,  there  were  four  criteria  for  significance. 
One  was  the  dollar  impact  on  the  economy;  one  was  an  on-budget 
impact.  The  other  was  when  an  action  taken  or  proposed  by  one 
agency  is  inconsistent  with  or  incompatible  with  an  action  taken  or 
proposed  by  another  agency,  that's  a  trigger  for  us  to  review  that 
regulation.  I  do  that  not  from  an  ivory  tower,  but  by  sitting  down 
at  a  table  with  all  or  both,  as  many  as  are  involved  agencies. 

We  had,  for  example,  EPA  had  asbestos  regulations  for  air  emis- 
sions. OSHA  was  loolung  at  asbestos  regulations  because  of  the 
workers  who  were  repairing  buildings  and  found  asbestos.  We 
heard  there  were  some  potential  inconsistencies.  I  said,  "Let's  have 
a  meeting."  We  had  the  people  from  the  Department  of  Labor,  peo- 
ple from  EPA,  and  I  said,  "I  want  to  make  sure  that  there  is  not 
one  inconsistency.  If  there  is  ever  a  time  where  one  of  you  say  'Do 
this'  and  the  other  one  says,  'Do  that,'"  as  you  just  described,  "it 
is  no,  nonstarter,  cannot  happen,  will  not  happen.  I  don't  do  that. 
We  won't  do  that." 

That's  just  one  example.  We've  brought  a  number  of  agencies  to- 
gether on  transportation  of  hazardous  substance.  We've  got  FDA 
involved.  You've  got  the  Department  of  Transportation  involved. 
You've  got  the  Postal  Service  involved.  We've  brought  people  to- 
gether on  a  variety  of  other  issues  where  they  need  to  talk  with 
one  another. 

One  of  the  aspects  of  the  collegial  process  that  has  been  either 
the  greatest  asset  or  the  greatest  liability  of  this  administration — 
I'll  let  you  choose  your  own  verdict  on  that  one — is  that  we  have 
had  a  number  of  instances  where  we  are  speaking  to  one  another. 

I  chair  something  called  the  Regulatory  Working  Group,  which 
was  established  in  the  Executive  order,  which  is  a  forum  for  de- 
scribing and  discussing  these  kinds  of  policy  and  problem  areas, 
and  I've  had  any  number  of  occasions  where  the  assistant  secretar- 


23 

ies  or  the  deputy  secretaries  have  now  gotten  to  know  one  another 
and  will  say,  "Say,  if  you're  doing  this,  we're  doing  something 
which  is  a  little  different;  why  don't  we  get  our  act  together?  Why 
don't  we  figure  out  a  simple  way  of  doing  it?" 

So  we've  begun  to  take  steps.  I'm  not  telling  you  we've  fixed  all 
the  problems.  We've  only  been  here  for  2V2  years.  But  I  think  we 
have,  in  our  tenure,  not  promulgated  inconsistent  or  incompatible 
rules,  and  when  we  find  them,  ferret  them  out,  we  try  to  resolve 
them. 

Ms.  Kelly.  Are  you  setting  up  any  way  that  a  small  business 
person  who  gets  trapped  by  these  rules  has  a  way  of  referring 
these  things  to  you  and  getting  some  sort  of  an  adjudication?  Busi- 
nesses are  put  in  a  position  where  sometimes  they  don't  know  what 
to  do,  and  I  don't  know  personally,  from  mv  own  business  experi- 
ence, and  I'm  sure  my  family  doesn't  know  n-om  theirs,  because  we 
are  small  business  people. 

How  do  we  do  this?  Is  this  something  that  you're  addressing,  to 
tell  us  how  to  do  this? 

Ms.  Katzen.  We  have  been  working  on  this  and  I've  given  a 
number  of  speeches  and  other  appearances  before  different  busi- 
ness groups.  I  find  that  when  I  say,  "If  you've  got  a  problem,  call 
me,"  it's  a  little  bit  like  saying,  in  this  town,  "I'm  from  0MB;  I'm 
here  to  help  you."  It  produces  the  smile  and  the  skepticism.  "Oh, 
yeah,  really.  She's  going  to  really  help  us."  But  we  are  trying  to  get 
that  message  out  and  are  looking  to  do  that. 

There  is  a  provision  in  S.  343  that  would  create,  as  an  affirma- 
tive defense,  if  a  business  is  complying  with  one  set  of  rules,  and 
we  wanted  a  modification  on  that  because  it's  important  that  the 
regulators  know.  I  mean,  the  classic  example  is,  under  the  Ameri- 
cans with  Disabilities  Act,  if  you  have  a  certain  disability,  you  can- 
not be  repositioned  or  put  in  another  position.  On  the  other  hand, 
Department  of  Transportation,  for  Federal  Aviation  administration 
purposes,  says  that  if  you  have  dementia,  for  example,  you  can't  fly 
a  plane.  Now,  how  do  you  reconcile  those  two? 

Chairwoman  MEYERS.  If  I  could  interrupt  for  just  one  second, 
Ms.  Katzen? 

Ms.  Katzen.  Sure. 

Chairwoman  Meyers.  Let  me  say  that  there  will  be  two  votes, 
committee.  It's  on  ordering  the  previous  question  and  then  on  the 
rule  on  Treasury-Postal.     • 

So  I  think  we  can  be  back  here  in  10  minutes,  and  we  will  start 
at  that  time,  with  your  permission,  Mr.  Poshard  and  Mr.  Luther, 
if  we  can  move  to  the  next  panel.  Is  that  acceptable?  And  then  we 
will  start  questioning  with  you  on  the  next  panel. 

Mr.  Poshard.  My  comments  were  all  directed  toward  this  panel. 
Madam  Chairlady,  but  if  you  insist  on  moving  on,  that's  OK. 

Chairwoman  Meyers.  The  reason  is  because  we  have  some  peo- 
ple who  asked  if  they  could  leave  at  11  o'clock  from  this  panel,  and 
they've  already  overstayed  a  half  an  hour.  So,  I  would  like  to  move 
to  the  next  panel,  if  I  could.  The  timing  is  just  difficult. 

I  thank  you  all  very  much  for  being  here.  Any  questions  that  you 
have,  we  would  like  to  have  you  submit  to  these  panel  members. 

[Recess.] 
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Chairwoman  Meyers.  The  committee  will  come  to  order.  Tom,  if 
you  will  take  your  place  and  we'll  start  with  you.  Then  we'll  hear 
from  the  rest  of  the  panel. 

Thank  you  very  much  for  being  with  us  today,  Mr.  DeLay.  You 
have  been  a  small  businessman.  You  have  been  a  point  man  for 
regulatory  reform.  You're  chairman  of  the  Speeiker's  Task  Force  on 
Regulatory  Reform,  and  we  very  much  appreciate  having  you  here 
today  to  share  your  insights. 

TESTIMONY  OF  THE  HONORABLE  TOM  DELAY,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  DeLay.  Thank  you,  Madam  Chairman.  I  tell  you,  I  really  ap- 
preciate your  leadership  on  this  committee  and  fine  work  that's 
being  done  by  the  Small  Business  Committee.  To  a  small  business- 
man like  me,  it  reinvigorates  the  notion  that  the  Government  does 
care  about  small  business  and  wants  to  do  all  it  can  to  remove  the 
shackles  of  small  business  put  on  them  by  the  Federal  Govern- 
ment. 

I'm  very  pleased  to  have  been  asked  to  testify  on  this  vital  issue 
of  regulatory  oversight.  For  me,  for  far  too  long,  the  legislative 
branch  has  abdicated  its  responsibility  for  overseeing  the  regu- 
latory activities  of  the  executive  branch  to  the  point  that  one  could 
argue  that  a  fourth  branch  of  Government  was  created — the  regu- 
latory bureaucracv. 

Moreover,  regulations  impact  the  small  businesses  of  America  in 
a  way  that  is  disproportionate  to  those  felt  by  larger  businesses, 
and  I  commend  this  committee  for  focussing  on  this  aspect  of  the 
regulatory  burden. 

A  typical  American  business  must  fulfill  provisions  of  the  Clean 
Air  and  Water  Acts,  provide  a  minimum  standard  of  living  for 
workers,  engage  in  recycling,  carry  an  expensive  insurance  policy 
against  product  liability,  ferret  out  illegal  aliens,  provide  costly 
packages  of  medical  benefits  to  employee,  provide  special  accommo- 
dation to  disabled  employees,  and  provide  equal  opportunity  as  de- 
termined by  race,  sex,  and  age. 

As  a  perfect  example,  an  article  in  yesterday's  Washington  Post 
described  in  great  detail  the  multilayered  stacks  of  paperwork  re- 
quirements that  Drypers  Corporation,  a  small  paper  diaper  com- 
pany based  in  Houston,  must  navigate  on  a  daily  basis. 

Besides  the  incredible  number  of  hours,  money,  and  effort  spent 
filling  out  and  complying  with  these  requirements,  an  even  bigger 
problem  for  Drj^sers  is  that  these  regulations  have  a  worse  effect 
on  its  profit  proportionately  than  on  that  of  its  larger  competitors. 
The  inverse  relationship  between  the  size  of  the  regulatory  burden 
on  small  businesses  and  the  number  of  jobs  small  businesses  are 
able  to  create  is  well  understood. 

In  light  of  this  fact,  it's  truly  unfortunate  that  small  business 
owners  spend  at  least  a  billion  hours  a  year  filling  out  Government 
forms,  at  an  annual  cost  of  $100  billion,  according  to  the  Small 
Business  Administration.  In  response  to  the  American  people's 
cries  for  relief,  this  Congress  has  made  it  one  of  its  priorities  to  re- 
duce the  burden  of  Federal  overregulation,  bring  sound  science  and 
common  sense  into  the  process  and  then  ensure  that  agencies  are 
complying  with  these  standards. 
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So  far,  the  House  has  passed  unfunded  mandates,  paperwork  re- 
duction, risk  assessment,  cost^enefit  analysis  and  an  improved  reg 
flex  act,  among  the  other  reforms.  Two  of  these,  the  unfunded  man- 
dates and  paperwork,  as  you  know,  Madam  Chair,  have  been 
signed  into  law,  I  think  having  these  laws  in  place  and  actually 
seeing  the  results  are  two  very  different  things,  however. 

Since  he  came  into  office.  President  Clinton  has  repeatedly  ex- 
pressed a  desire  to  reform  the  regfulatory  system.  In  September  of 
1993,  he  introduced  an  Executive  order  which  established  a  re- 
vamped regulatory  review  process.  Just  last  March  he  issued  a 
memorandum  to  all  executive  departments  and  agencies,  asking 
them  to  cut  obsolete  regulations,  reduce  red  tape,  work  with  the 
grassroots,  and  negotiate  instead  of  dictate. 

As  part  of  cutting  obsolete  regulations,  the  President  asked  his 
department  and  agency  heads  for  a  list  of  regulations  that  should 
be  eliminated  or  modified,  whether  by  administrative  or  legislative 
action,  to  be  delivered  to  him  by  June  1. 

Now — what  is  today? — July  17  or  so,  18,  actions  speak  a  lot  loud- 
er than  words.  As  far  as  I  know,  no  such  comprehensive  list  has 
been  delivered  to  the  President,  and  it  certainly  has  not  been  made 
public.  I  would  love  to  see  that  list  so  that  this  and  other  congres- 
sional committees  could  consult  with  the  executive  branch  as  they 
work  to  identify  needless  regulations  to  place  on  our  corrections 
calendar. 

Further,  despite  his  seemingly  good  intention,  there  is  little  evi- 
dence that  any  reduction  in  the  regulatory  burden  is  taking  place. 
In  fact,  the  opposite  is  true.  The  number  of  regulatory  bureaucrats 
is  increasing,  the  number  of  pages  in  the  Federal  Register  is  higher 
each  year,  and  excessive  and  unnecessary  rules  continue  to  be  pro- 
mulgated by  agencies. 

Costly  rule-making  has  been  proposed  on  indoor  air,  chlorine, 
ergonomics  and  emissions  testing,  among  other  areas.  In  the  proc- 
ess of  promulgating  regulations,  departments  are  clearly  not  com- 
plying with  the  guidelines  set  by  their  own  President. 

A  study  was  conducted  recently  by  the  Institute  for  Regulatory 
Policy  on  all  EPA  proposed  and  final  rules  published  in  the  Federal 
Register  during  the  second  6  months  after  President  Clinton's  Ex- 
ecutive order  took  effect.  It  found  that  out  of  222  substantive  rule- 
makings, only  6,  only  6  offered  a  determination  that  there  was  a 
compelling  public  need  for  regulation,  and  only  6  rule-makings 
demonstrated  that  the  benefits  justified  the  cost  of  the  regulations. 

Rather  than  laying  all  the  blame  on  the  executive  branch,  how- 
ever, I  would  contend  that  the  legislative  branch,  for  many  years, 
didn't  do  everything  it  should,  either.  Agencies  have  been  legislat- 
ing through  regulation  and  past  Congresses  did  little  to  stop  them. 

This  Congress  is  different,  however.  This  committee  hearing  is  a 
prime  example  of  what  is  occurring  regularly  so  that  there  is  a  con- 
stant dialogue  between  the  two  branches  and  Congress  can  assert 
its  proper  role  of  oversight. 

In  this  case,  we  should  ask  why  the  agencies  aren't  complying 
with  the  President's  Executive  order  and  if  they  are  fulfilling  the 
requirements  of  the  Paperwork  Reduction  act.  The  departments 
and  agencies  should  be  prepared  to  respond. 
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Again,  small  businesses  are  the  job-creating  engines  of  the  U.S. 
economy,  and  we  should  do  everything  we  can  do  to  reduce  the  bur- 
den of  excessive  regulations,  I  hope  tne  executive  branch  will  bear 
this  in  mind  as  it  promulgates  regulations  in  the  future,  and  I 
thank  the  committee  for  listening  to  my  testimony. 

[Mr.  DeLay's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much  for  being  here,  Mr, 
DeLay,  We  did  hear  from  Sally  Katzen  this  morning,  the  adminis- 
trator of  OIRA  in  0MB,  and  I  think  she  attempted  to  answer  our 
questions.  It  raised  a  few  more  questions  in  mv  mind,  however,  and 
we  will  keep  pursuing  this  and  make  oversight  a  chief  function  of 
this  committee  because  it  doesn't,  as  you  said,  it  doesn't  do  any 
good  to  pass  the  laws  if  we  don't  follow  through  and  see  that  some- 
thing happens  later. 

The  point  was  made  by  some  committee  members,  also,  that  even 
if  you  ease  up  on  some  of  the  regulatory  burden,  that  if  the  climate 
is  still  such  so  that  the  people  are  being  overzealous  in  pursuing 
this  in  a  punitive  manner,  rather  than  in  a  helpful  manner,  that 
you're  still  not  jpjoing  to  accomplish  what  you  need  to  accomplish. 

I  would  ask  if  there  are  those  who  have  questions  of  Mr.  DeLay 
because  I'm  sure  that  he  has  to  be  on  his  way  before  we  turn  to 
our  next  panel.  Mr.  Bartlett. 

Mr.  Bartlett.  Thank  you  very  much.  I  appreciate  your  testi- 
mony. 

As  you  mentioned,  the  rhetoric  in  the  President's  1993  Executive 
order — if  I  hadn't  looked  at  where  it  came  from,  I  might  have  sus- 
pected it  came  from  the  Republican  Conference.  The  rhetoric  is 
really  gpreat.  The  reality  has  been  something  quite  different  from 
that. 

I  have  a  recent  anecdotal  example,  and  I'd  just  like  to  cite  that 
and  then  ask  you,  is  there  something  more  that  we  need  to  do  in 
the  Congress? 

The  Maryland  legislature,  which  is  hardly  a  citadel  of  conserv- 
atism, passed  in  their  last  legislative  session  a  law  which  said  that 
MOSHA,  which  is  the  Maryland  equivalent  of  OSHA,  on  first  of- 
fenses, were  required  not  to  levy  a  fine  and  were  to  work  with  the 
business  for  30  days.  It  was  not  signed  into  law  by  the  governor 
because  OSHA  said  that  they  were  going  to  decertify  MOSHA  in 
Maryland  and  they  were  ^oing  to  come  in  and  do  it  themselves  if 
the  governor  signed  that  bill.  So,  he  vetoed  the  bill. 

Now,  this  is  just  exactly  the  kind  of  thing  that  I  thought  the 
President  was  asking  for  in  his  1993  Executive  order.  Obviously, 
his  Executive  order  isn't  working.  Is  there  something  more  that  the 
Congress  can  do  to  make  sure  that  we  bring  some  sanity  to  the  im- 
plementation of  our  laws  and  these  regulations? 

Mr.  DeLay.  Well,  certainly,  Mr.  Bartlett.  Right  across  the  hall, 
the  Appropriations  Committee  is  marking  up  the  VA,  HUD,  and 
Independent  Agencies  Subcommittee,  on  which  I  serve.  In  that  sub- 
committee is  the  Environmental  Protection  Agency. 

We  have  many  pages  in  that  bill  that  go  specifically  to  some  of 
the  outrageous  extremism  that  is  imposed  on  the  country  through 
regulations  by  the  EPA.  I'll  give  you  a  perfect  example.  It  sounds 
small,  but  it  has  a  big  impact  on  pointing  out  that  the  President's 
actions  do  not  fit  his  words. 
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Time  and  time  again,  before  our  subcommittee,  the  EPA  and 
Carol  Browner,  the  Administrator,  talked  about  how  we  are  going 
to  work  with  businesses  rather  than  punish  them,  yet  they  are  op- 
posing an  amendment  offered  by  me  on  self-audits,  which  is  just 
exactly  what  the  President  has  asked  for  in  working  with  busi- 
nesses. 

Self-audits  are  a  company  will  go  in  and  do  an  audit  on  its  own 
environmental  practices  and  if  it  finds  violations  to  the  regulations, 
you  would  think  that  they  would  be  praised  if  they  fix  those  regula- 
tions. Indeed,  the  EPA  IS  fining  them,  when  they  find  their  own 
violations.  We're  saying  if  the  company  goes  in  and  finds  their  own 
violations  and  fixes  it,  they  ought  to  be  praised  for  it  and  the  EPA 
ought  to  work  for  it.  They  are  opposing  that  amendment— the  EPA 
is,  the  President's  EPA. 

I  could  go  chapter  and  verse  throughout  the  bill.  But  what  we 
can  do  is  continue  what  we're  doing  and  what  you're  doing  and 
show  the  American  people  what  is  going  on  in  this  body  and  back 
it  up  with  amendments  in  whatever  bill  is  appropriate. 

Mr.  Bartlett.  Just  one  last  question.  There  is  a  joke  which  al- 
most never  fails  to  bring  a  response  in  an  audience,  and  that  is  you 
say  the  tAvo^biggest  lies  in  America— the  first  one  is  "The  check  is 
in  the  mail,"  and  the  second  one  is  "I'm  from  the  Government  and 
I'm  here  to  help  you." 

Will  the  day  come  when  someone  says  "I'm  from  the  Government 
and  I'm  here  to  help  you,"  that  our  citizens  can  say,  "Gee,  thanks. 
This  is  my  problem.  What  can  we  do  about  it?" 

Mr.  DeLay.  I  hope  so,  and  that,  I  think,  is  the  goal  of  the  major- 
ity in  this  Congress  in  what  we're  trying  to  do.  We  started  out  by 
keeping  our  promises,  and  we  are  keeping  our  promises,  the  prom- 
ises of  the  Contract  and  the  promises  of  a  balanced  budget.  In  that 
IS  regulatory  reform,  and  we'll  keep  those  promises,  too. 

Mr.  Bartlett.  Thank  you  very  much.  Thank  you.  Madam  Chair- 
man. 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Delay.  Mr.  Pe- 
terson has  said  he  does  not  have  questions.  Is  that  right? 

So  I  think  at  this  time  we  will  go  to  the  next  panel  and  we  ap- 
preciate very  much  your  being  here,  and  we  do  intend  to  fulfill  the 
role  of  oversight,  and  well  stay  in  touch  with  the  Task  Force. 

Mr.  DeLay.  That's  exciting  news. 

Chairwoman  Meyers.  Our  next  panel  is  made  up  of  distin- 
guished people.  First  we  will  hear  from  Jeff  Joseph,  and  he's  vice 
president  for  domestic  policy  of  the  U.S.  Chamber  of  Commerce. 
Jeff? 

TESTIMONY  OF  JEFF  JOSEPH,  VICE  PRESIDENT.  DOMESTIC 
POUCY,  U.S.  CHAMBER  OF  COMMERCE 

Mr.  Joseph.  Thank  you.  Madam  Chairman.  I'm  pleased  to  have 
the  opportimity  to  be  here  today. 

The  chamber  counts  among  its  membership  215,000  businesses, 
3,000  State  and  local  chambers  and  1,200  trade  and  professional 
associations,  as  well  as  72  American  Chambers  of  Commerce 
abroad. 

Let  me  add  that  two-thirds  of  our  corporate  members  employ 
fewer  than  10  people,  83  percent  employ  fewer  than  25,  and  91  per- 
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cent,  in  the  aggregate,  employ  fewer  than  50.  So,  the  overwhelming 
membership  of  our  organization  is  predominantly  small  business. 

We're  pleased  to  have  this  opportunity  to  represent  the  vast  ma- 
jority of  our  members  that  struggle  daily  with  the  burdens  of  Fed- 
eral regulation.  You  and  your  committee  are  to  be  commended  for 
the  initiative  that  you  begin  today. 

Two  issues  are  at  the  center  of  the  regulatory  debate.  First  is 
Federal  agency  interaction  with  the  private  sector  and  the  subse- 
quent level  of  and  need  for  the  regulations  and  paperwork  require- 
ments imposed.  Second  is  the  standard  of  accountability  to  which 
agencies  will  be  held. 

Now,  the  current  Federal  regulatory  model  is  auite  clearly  out  of 
date.  It's  adversarial,  legalistic,  prescriptive  and  penalistic.  It's  a 
centralized,  command  and  control  system  that  imposes  inflexible 
rules  on  an  increasingly  complex  and  diverse  society,  backed  up  by 
the  threat  of  civil  and  criminal  penalties. 

The  reason  the  chamber  so  steadfastly  supports  the  regulatory 
reform  efforts  in  Congress  is  because  not  only  are  regulatory  bur- 
dens not  being  reduced,  but  they  continue  to  grow.  We  recognize 
also  that  State  and  local  Governments  are  out  there  adding  to  the 
burden. 

President  Clinton  has  issued  a  major  Executive  order  in  1993 
that's  been  alluded  to  and  a  number  of  subsequent  directives  which 
seem  to  restate  parts  of  that  order.  As  of  today,  we  can  find  pre- 
cious little  evidence  to  suggest  that  Federal  agencies  actually  are 
adhering  to  Executive  Order  12866.  Nor  is  there  evidence  suggest- 
ing the  regulatory  burdens  are  being  reduced. 

Given  that  the  number  of  recent  announcements  are  essentially 
a  restatement  of  the  Executive  order,  we  have  little  faith  that  the 
agencies  will  take  these  directives  any  more  seriously  than  they  did 
in  1993. 

Now,  we  continuously  survey  our  members  and  recently  asked 
them  to  respond  concerning  the  regulatory  burdens  they  face.  Some 
of  the  findings  were  telling.  Sixty-seven  percent  of  the  respondents 
said  that  Federal  regulations  required  them  to  purchase  additional 
equipment.  Seventy  percent  had  to  modify  their  facilities.  Seventy- 
two  percent  spend  up  to  25  hours  each  month  filling  out  Govern- 
ment-required forms  and  complying  with  other  recordkeeping  and 
paperwork  burdens. 

Seventy-four  percent  reported  that  the  cost  of  lost  time  spent 
completing  paperwork  was  medium  to  high,  and  61  percent  said 
the  costs  associated  with  the  purchase  of  additional  equipment  was 
medium  to  high.  Those  responses  are  especially  enlightening,  given 
that  65  percent  of  the  respondents  had  50  or  fewer  employees. 

The  moral  of  the  story  is  that  Executive  orders  and  Presidential 
directives  are  not  always  effective.  They  can  only  be  as  good  as  the 
leadership  at  any  given  time.  There's  no  accountability;  nor  is  there 
any  method  of  enforcement. 

Moreover,  we  believe  that  this  administration's  regulatory  reform 
efforts  do  little  more  than  tinker  around  the  edges.  They  don't  ad- 
dress the  need  for  fundamental  changes  in  the  process  by  which 
Federal  regulations  are  created. 

Now,  one  of  the  purposes  of  this  hearing  today  is  to  look  at  how 
to  grade  agency  performance  in  their  rulemaking  responsibilities. 
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developing  a  report  card.  This  is  another  way  of  sounding  the  ac- 
countability theme. 

We  believe  there  are  several  smart  starting  points  to  move  to- 
ward achieving  this  objective,  and  they're  spelled  out  in  our  full 
statement  on  pages  9,  10,  and  11.  But  in  summary,  if  a  final  report 
card  were  to  be  issued  today,  we  would  gladly  give  the  Congress 
very  high  remarks. 

Certainly  this  Congress  has  done  more  to  realize  meaningful 
changes  to  the  Federal  regulatory  system  than  has  ever  been 
achieved  before.  We  would  not  be  able  to  g^ve  the  administration 
the  same  marks.  Despite  the  ^eat  fanfare  associated  with  the  an- 
nouncements of  all  the  administration's  regulatory  initiatives  back 
in  1993,  despite  the  promises  of  the  National  Performance  Review, 
the  administration,  at  best,  would  receive  an  incomplete  and,  at 
worse,  failing  grades. 

Congress  must  begin  to  make  tough  decisions  about  public  policy 
choices,  giving  better  guidance  to  Federal  agencies  on  exactly  what 
is  expected  and  intended.  Congress  must  also  continue  to  exercise 
its  oversight  authority  and  begin  to  call  Federal  agencies  on  their 
shortcomings. 

The  regulated  community  also  must  begin  to  be  a  better  partici- 
pant in  the  process,  voicing  its  views  loud  and  clear,  and  taking 
part  in  helping  Congress  with  its  oversight  functions. 

Finally,  Federal  agencies  themselves  must  be  prepared  to  answer 
for  both  the  intended  and  unintended  consequences  of  their  actions 
and  their  failure  to  follow  the  rules.  It  should  no  longer  be  accept- 
able that  boilerplate  language  suffices  for  regulatory  flexibility 
analysis  or  that  paperwork  mandates  are  issued  without  a  valid 
control  number. 

Chairwoman  Meyers,  again,  we're  pleased  to  have  had  this  op- 
portimity  to  testify  before  you  today.  We  look  forward  to  working 
with  you  on  this  issue. 

[Mr.  Joseph's  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much  for  your  testimony 
and  we  appreciate  your  being  here  with  us  today. 

Our  next  witness  is  C.  Boyden  Gray,  chairman  of  Citizens  for  a 
Sound  Economy. 

TESTIMONY  OF  C.  BOYDEN  GRAY,  CHAIRMAN,  CITIZENS  FOR  A 

SOUND  ECONOMY 

Mr.  Gray.  Thank  you.  Chairwoman  Meyers.  You  have  my  pre- 
pared statement,  so  I'm  not  going  to  go  through  it  in  any  kind  of 
detail,  but  just  to  summarize  the  most  important  points. 

Obviously,  regulatory  reform  and  small  business  are  synony- 
mous. The  key  to  the  future  of  small  business,  which,  in  many 
ways,  is  also  the  key  to  the  future  of  our  entrepreneurial  endeav- 
ors, is  regulatory  reform. 

I  think  capital  gains  cuts  could  be  an  additional  help,  but  I  may 
have  a  bias,  but  I  believe  that  regulatory  intrusions  and  red  tape 
are  a  bigger  hurdle. 

As  you  well  know,  small  business  is  the  engine  of  job  growth. 
Small  business  is  the  engine  of  innovation.  So,  therefore,  if  you  kill 
small  business,  you've  killed  the  goose  that  lays  the  golden  egg. 
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Now,  you  are  looking  here,  as  I  understand  it,  for  benchmarks. 
A  couple  of  points  I  think  I  ought  to  make  before  I  get  into  that. 

One  is  that  there  is  a  tension  between  the  small  business  com- 
munity and  the  big  business  community.  Republicans  are  often  ac- 
cused in  the  media  of  being  the  party  of  big  business,  but  reg  re- 
form, if  done  properly,  is  really  anti-big  business.  Let  me  just  talk 
a  little  bit  about  rent-seeking,  because  I  think  that's  at  tne  heart 
of  much  of  what  you  must  do. 

Rent-seeking  is  a  term  that  I  like  because  Fm  a  lawj^er  and  I  like 
to  show  that  I'm  an  economist,  or  can  be  an  economist.  It  has  to 
do  with  people  using  regulatory  structures  for  ulterior  motives  that 
have  nothing  usually  to  do  with  the  end  product  of  the  regulation, 
which  is  a  safe  workplace  or  clean  air,  and  it  happens  on  so  many 
different  occasions  where  you  have  an  industry  against  industry,  a 
company  against  a  company,  a  region  against  a  region. 

It  became  so  commonplace  when  we  were  trying  to  monitor  this 
in  the  Reagan-Bush  years,  that  any  time  you  saw  big  business 
come  into  your  ofnce  or  a  big  business  trade  association,  you  would 
say,  as  Dave  Stockman  often  admonishes,  "Hold  onto  your  wallet." 

They  were  always  suspicious,  and  I  say  that  representing,  as  I 
do  now,  a  lot  of  big  business.  So,  I  don't  mean  it  personalTv.  I'm 
just  saying  that  they  come  in  and  seek  often  things  that  will  better 
their  own  future,  and  that  may  not  be  good  for  small  business. 

The  plain  fact  is  that  for  every  regulatory  burden  that  they  can 
assume,  it  will  fall  disproportionately  on  their  smaller  competitor. 
So,  therefore,  it's  not  in  their  interest  to  fight  it  as  hard  as  it 
should  be,  as  it  should  be  fought. 

So  you  can't  relv,  I  believe,  on  the  big  business  community  to  do 
this.  Unfortimately,  the  small  business  community  can't  afford — 
NFIB,  the  chamber — can't  afford  to  come  in  and  duke  it  out  in  the 
trenches  with  filings  on  a  rulemaking  the  way  big  business  can,  so 
there  does  have  to  be  some  form  of  check,  protection  for  small  busi- 
ness, the  worker,  who  is  going  to  be  employed  primarily  by  small 
business,  and  the  consumer. 

I  don't  know  of  any  other  way  to  suggest  to  you  to  do  it  than  just 
look  at  the  constitutional  structure  and  say  that  all  three  branches 
have  to  play  a  role.  Obviously,  the  White  House  has  to  energize  it- 
self to  do  more  than  I  believe  this  White  House  has  done  with  this 
Executive  order.  I  think  the  passage  of  H.R.  9  and  S.  343  will  be 
very,  very  important  in  this  regard  because  it  would  provide  a  judi- 
cial back-stop,  judicial  review  back-stop  to  make  sure  that  it  is  im- 
plemented in  cases  where  it  might  not  be. 

You  must  play  a  role,  on  a  continuing  basis.  You  follow  on  the 
heels  of  40  years  of  committees  exhorting  the  bureaucrats  to  do 
more  and  more  and  more  and  more.  I  hope  it  doesn't  take  40  years 
to  reverse  that,  but  a  lot  of  the  pressure  on  the  bureaucrats  to  do 
more  has  come  from  this  body.  So,  therefore,  your  role,  to  hold 
oversight  hearings  on  a  continuing  basis,  to  unravel  what  40  years 
has  built  up,  is  ^solutely  indispensable. 

So  all  three  branches  have  to  play  a  role.  I  don't  think  there's 
any  magic  silver  bullet.  I  think  the  Institute  for  Regulatory  Policy 
has  got  a  good  scorecard  approach.  I  think  you  have  to  look  at  how 
many  burden-hours  are  being  cut  under  the  Paperwork  Reduction 
Act.  I  think  you  have  to  look  at  how  many  pages  in  the  Federal 
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Register  are  cut.  I  think  you  have  to  look  at  how  many  dollars  are, 
in  fact,  saved  in  a  look-back  process  that  would  prune  out  old  regfu- 
lations.  All  these  things  are  benchmarks  that  I  think  must  be  used. 
There  isn't  any  one,  single  measure. 

I  would  just  like  to  conclude  by  trying  to  emphasize  one  particu- 
lar point,  a  process.  People  talk  about  changing  the  culture.  People 
talk  about  getting  bureaucrats  to  behave  more  civilly  and  more 
sensibly  and  be  helpful.  I  think  a  truly  helpful,  sensitive  payroll- 
conscious  bureaucrat  is  a  contradiction  in  terms.  I  think  if  the  bu- 
reaucrat were  so  sensitive  as  to  be  sensitive  to  payrolls,  he  would 
be  making  payrolls,  not  doing  what  he's  doing. 

Now,  that's  not  meant  as  a  personal  comment.  Most  civil  serv- 
ants that  I've  dealt  with  are  truly  fine  people.  They  just  operate 
under  very  bad  incentives. 

So  how  do  you  change  the  incentives?  I  think  the  thing  you  must 
insist  on  is  performance  standards.  Every  time  you  have  an  over- 
sight hearing,  ask,  "Is  there  a  more  flexible  performance,  non-com- 
mand and  control  way  to  do  this?"  Invariably,  there  will  be.  If  I 
had  any  advice  to  give  you,  it  would  be  that. 

Let  me  tell  you  a  little  anecdote.  I  had  a  lunch  at  the  request 
of  a  official  about  3  weeks  ago.  I  won't  identify  who  it  was,  but  a 
very,  very  powerful  official,  one  of  the  top  most  powerful  in  the  reg- 
ulatory liodies.  This  individual  told  me  of  a  conversation  with  a  re- 
porter from  a  major  newspaper.  Again,  I  won't  try  to  identify  who 
it  is.  I'll  try  to  hide  who  it  is. 

I  just  happened  to  ask,  "Well,  didn't  you  think  that  was  a  terrible 
article?"  because  the  article  happened  to  trash  an  effort  that  has 
been  made  to  go  to  performcmce  standards  and  market-based  incen- 
tives. The  article  was  trashing  a  very,  very  successful  experiment 
in  this.  The  article  was  saying  that  the  reason  why  the  experiment 
was  a  failure  was  that  the  cost  of  compliance  had  dropped  so  far, 
and  therefore  it  must  be  a  failure.  This  is  bizarre  reasoning. 

The  official  said,  Tes,  I  spent  quite  a  bit  of  time  with  that  re- 
porter and  I  couldn't  talk  him  out  of  it  and  he  kept  saving  to  me, 
'But  you're  giving  away  all  the  power.'"  And  I  said,  "Well,  what  did 
he  mean  by  that?"  He  said,  "You're  giving  away  all  the  power  to 
the  private  sector.  Command  and  control — that's  what  it's  all 
about.  Why  are  you  in  this  job?" 

Now,  therein  lies,  I  think,  all  you  need  to  know.  The  newspapers 
can't  influence  the  public  the  way  they  can  influence  a  bureaucracy 
to  move  the  business  community  in  the  direction  that  they  think, 
the  reporter  thinks  is  fair  and  right. 

But  that's  not  the  way  to  do  it.  Command  and  control  is  not  the 
way  to  do  it.  Performance  standards  are,  I  think,  essential,  and 
that's  the  only  way  to  get  rid  of  rent-seeking,  where  you  have  other 
segn^ents  of  the  business  community  seeking  to  take  advantage  of 
a  regulatoiy  framework,  and  it's  the  only  way  to  get  the  inspectors 
out  of  people's  businesses. 

If  they're  being  held  to  a  performance  standard,  the  inspectors 
won't  be  running  around  measuring  the  height  of  stair  ladders. 

So  that's  my  advice.  Keep  on,  people.  It's  a  daily  job.  "The  price 
of  liberty  is  eternal  vigilance,"  somebody  said.  There's  no  silver  bul- 
let. You  ve  got  to  watch  every  step  of  the  way,  but  please  insist  on 
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performance  standards  so  that  you  can  get  rid  of  the  enforcement 

people. 
[Mr.  Gray's  statement  may  be  found  in  the  appendix.] 
Chairwoman  Meyers.  Thank  you  for  your  encouragement,  Mr. 

Gray.  We  will  hang  in  there. 
Our  next  witness  is  Mike  Baroody,  and  he  is  vice  president  of 

public  affairs  of  the  National  Association  of  Manufacturers,  and 

we're  glad  to  have  you  with  us  again,  Mr.  Baroody. 

TESTIMONY  OF  MIKE  BAROODY,  VICE  PRESIDENT,  PUBLIC 
AFFAIRS,  NATIONAL  ASSOCIATION  OF  MANUFACTURERS 

Mr.  Baroody.  Thank  you.  Madam  Chairman. 

Members  of  the  committee,  I'm  Mike  Baroodv  and  I  serve  as  the 
vice  president  of  public  affairs  of  the  National  Association  of  Mtmu- 
facturers.  NAM  is  the  Nation's  oldest  and  largest  broad-based  in- 
dustrial trade  association.  We  have  nearly  13,500  member  compa- 
nies and  subsidiaries,  and  that  includes,  Madam  Chairman,  ap- 
proximately 10,000  manufacturers  who  are,  by  any  definition,  in- 
cluding this  committee's,  small. 

They're  located  in  every  State.  Our  members  produce,  among 
them,  roughly  85  percent  of  U.S.  manufactured  goods. 

I  would  like,  at  the  beginning,  simply  to  acknowledge  that  some 
progress  has  been  made.  The  recent  passage  of  the  Paperwork  Re- 
duction Act  is  something  we  were  quite  pleased  about  and  we 
think,  with  its  passage,  that  some  regulatory  problems  may  abate. 

I'd  like  to  thank  members  of  this  committee  and  particularly  you. 
Madam  Chairman,  and  I  know  that  Mr.  Sisisky  was  here  earlier; 
he's  worked  on  this  for  a  long  time,  as  well — in  your  efforts  over 
the  years  to  reauthorize  the  Paperwork  Reduction  Act. 

I'd  also  like  to  recognize  and  thank  the  administration  for  sign- 
ingit  into  law. 

The  NAM  has  consistently  maintained  strong  support  for  the 
central  oversight  functions  of  OIRA  since  its  creation  as  part  of  the 
original  Paperwork  Reduction  Act  back  in  1980,  £ind  I'd  like  to  just 
make  a  few  points.  Some  important  points  have  already  been  made 
this  morning.  In  the  interest  of  time,  I'll  just  try  quickly  to  summa- 
rize a  few  points. 

First,  what's  at  stake?  I  don't  have  to  tell  this  committee  the  im- 
pact regulation  has  on  our  abiliW  to  succeed  as  individual  compa- 
nies and  to  succeed  globally  in  the  global  competition.  In  this  day 
and  age,  global  competition  is  more  than  a  catch-phrase.  It  means 
that  every  added  cost  on  the  cost  of  production  for  any  of  our  mem- 
bers cannot  be  passed  forward.  You  don't  compete  in  a  global  econ- 
omy by  raising  prices. 

What  happens  instead,  unfortunately,  is  you  pass  those  costs 
back,  and  that  means  fewer  jobs  or  lower  wages,  or  both. 

We  think,  over  the  years,  the  NAM  has  done  a  pretty  good  job 
of  aggregating  these  numbers  in  macro  terms,  if  you  will,  but  when 
I  knew  f  had  the  opportunity  to  testify  before  this  committee,  I  en- 
gaged in  conversation  a  few  of  our  members. 

I  think  it's  important,  and  it  reinforces  some  of  the  skepticism 
expressed  by  others  about  the  progress  that's  been  made  to  date, 
the  difference  between  words  and  performance  so  far. 
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I  spoke  to  Ruth  Stafford,  a  member  of  our  board  and  the  chief 
financial  officer  and  director  of  Kiva  Container  Corporation  in 
Phoenix,  Arizona.  She  told  me  that  it  is  still  true  what  she  told  me 
3  years  ago;  namely,  that  virtually  every  Sunday  afternoon  she 
does  nothing  but  Federal  paperwork. 

We  heard  firom  cmother  member,  James  Krimmel,  president  of 
Zaclon,  Incorporated  of  Cleveland,  Ohio,  who  reported  that  re^- 
latory  compliance  costs  to  his  firm  are  approximately  half  a  million 
dollars  annually  and  that  exceeds  Zacion's  roughly  2  percent  of 
profit  on  $15  million  in  sales  in  a  good  year  by  a  substantial 
amount. 

It  reinforces  in  specific  terms  what  we  have  learned  over  the 
years  at  the  NAM,  tnat  there  are  years  more  often  than  not  where 
the  total  cost  of  compliance  with  Federal  regulations  by  America's 
manufacturers  exceeds  their  pretax  profits. 

I  spoke  with  Wally  Kizling  of  St.  Louis,  who  runs  a  158-employee 
food  equipment  manufacturing  facility,  who  used  to  dispose  of  a 
small  amount  of  hazardous  waste  acidfs  that  he  uses  in  his  process 
by  giving  tJiem  to  a  plating  company.  The  plating  company  could 
recycle  those  acids  in  its  own  production  process  at  no  cost. 

However,  new  EPA  regulations  require  the  equipment  manufac- 
turer to  obtain  a  pretreatment  license,  which  costs  $35,000.  There- 
fore, they've  now  stopped  recycling  the  waste  £uid  instead,  send  it 
to  a  disposal  company  at  the  lesser  cost  of  $2,000  a  year. 

The  NAM  has  long  been  supportive  of  legislative  solutions  and 
requirements  for  regulatory  reform.  We  endorse  the  efforts  of  the 
past  five  administrations  to  improve  the  regulatory  process  as  we 
join  with  otJiers  in  endorsing  the  principles  and  the  statements  of 
intention  from  this  administration,  if  not  always  applauding  its 
performance. 

It  leads  us  to  conclude,  after  20  years  and  more  now  of  experi- 
ence with  Executive  orders  administered  by  administrations  of  both 
parties,  that  it  isn't  any  longer  simply  a  question  of  gettin^^  it  right, 
of  finding  what  is  the  current  way  to  make  the  Executive  order 
process  work,  but  perhaps  of  adding  to  it. 

That  is,  in  fact,  why  this  House  of  Representatives  passed  H.R. 
9  earlier  this  year  and  why  we  are  hopeful  and  directly  engaged 
in  the  process  to  secure  passage  of  S.  343  in  the  Senate,  because 
it  adds  to  the  statements  of  good  intent  and  the  sound  principle 
about  soimd  science,  cost/benefit  analysis  and  the  rest,  the  all-im- 
portant accountability  measures  that  are  necessary,  we  think,  to 
make  tiiis  process  work. 

I  listened  attentively  to  Miss  Katzen  in  her  earlier  testimony. 
She  said  that,  after  describing  their  efforts,  many  of  which  are 
laudable,  that  *This  is  the  right  way  to  do  regulatory  reform."  I'm 
afraid  it  is  the  wrong  way  to  do  regulatory  reform  if  that  means 
simply  continuing  efforts  to  make  better  the  process  that  has  been 
deficient  in  all  of  our  experience  over  the  last  20  years  and  more. 

We  need  to  make  it  different.  The  accountability  measures  that 
reside  both  in  H.R.  9  and  hopefully  in  a  passed  S.  343  allow  first 
you,  the  Congress,  to  exercise  disapproval  if  the  regulators  get  it 
wrong,  but  most  importantly  to  us,  allow  us,  the  regulated  commu- 
nity, America's  businesses,  to  go  to  court  and  seek  redress  against 
our  Government  if  both  the  regulators  and  the  Congress  contrive 
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to  allow  to  take  effect  a  final  rule  that  we  think  is  in  violation  of 
those  principles  that  now,  I  think,  everyone  is  agreed  to. 

To  cite  the  President  I  was  privileged  to  serve,  it  is  less  a  ques- 
tion of  whether  or  not  we  trust  Government  and  the  regulators 
than  that  we  adopt  a  dictum  "Let  us  trust  but  verify."  The  account- 
ability measures  in  the  proposed  legislation  would  allow  us  to  ver- 
ify. 

Both  Bovden  Gray  and  Congressman  DeLay  have  already  al- 
luded to  the  Institute  for  Reg^atory  Policies  report  card  issued 
earlier  this  year.  I  think  in  it,  there  is  much  guidance  this  commit- 
tee could  take  for  devising  criteria  for  evaluating  the  regulators  on 
its  own. 

I  would  also  endorse  wholeheartedly  the  suggestion  that  this 
committee,  in  undertaking  the  oversight  you  plan  to  do,  whether 
you  do  it  comprehensively,  across  the  board  of  regulatory  agencies, 
or  focus,  for  example,  on  one  or  two  of  the  larger  ones,  they  should 
be — the  oversight,  I  would  suggest,  should  be  conducted  precisely 
in  terms  of  the  principles  in  the  Executive  order. 

Those  principles  are  noncontroversial  among  the  regulated  com- 
munity. We  think  they  are  good.  The  question  is  are  they  applied? 
Are  they  adhered  to?  Holding  up  OSHA,  EPA,  the  other  regulatory 
agencies  to  those  standards  in  terms  of  performance  would  be,  I 
think,  a  fine  predicate  for  oversight  conducted  by  this  committee. 

Allowing  the  regulated  community  to  do  the  same  through  judi- 
cial review  is  exactly  what  we  are  pushing  so  hard  for  and  what 
we  think  defines  the  essence  of  the  opportunity  that  this  Congfress 
now  has  to  enact  meaningful  re^latory  reform  for  the  first  time 
in  years.  Thank  you.  Madam  Chairman. 

[Mr.  Barood/s  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers,  Thank  you  very  much,  Mr.  Baroody. 

Our  final  witness  today  is  Nye  Stevens,  director  of  Federal  man- 
agement and  work  force  issues,  and  he  has  with  him  today  Curtis 
Copeland,  the  assistant  director  of  the  General  Accounting  Office. 
You're  going  to  get  the  last  word  here,  I  guess.  Proceed,  Mr.  Ste- 
vens. 

TESTIMONY  OF  L.  NYE  STEVENS,  DIRECTOR  OF  FEDERAL 
MANAGEMENT  AND  WORK  FORCE  ISSUES,  GENERAL  AC- 
COUNTING OFFICE,  ACCOMPANIED  BY  CURTIS  COPELAND, 
ASSISTANT  DIRECTOR,  GENERAL  ACCOUNTING  OFFICE 

Mr.  Stevens.  Fll  make  it  quite  brisk.  Madam  Chairman.  Mr. 
Copeland  is  the  person  who  has  done  our  work  on  compliance  with 
the  Regulatory  Flexibility  Act  and  with  the  National  Performance 
Review  recommendations  on  regulatory  reform. 

I'd  like  to  just  concentrate  on  your  intention  to  give  a  report  card 
on  the  administration,  how  one  might  go  about  doing  tnis.  One 
way,  of  course,  would  be  to  take  each  initiative  and  go  through  it 
one  by  one  and  determine  whether  it  has  been  complied  with,  but 
ultimately,  to  us,  this  wouldn't  be  satisfactory  because  it  ignores 
whether  the  underlying  goals  of  the  administration  are  being  met 
and  would  focus  more  on  the  trees  than  the  forest. 

The  two  major  cross-cutting  goals  that  we  identify  in  the  admin- 
istration's proposals  are  first,  an  attempt  to  reduce  the  regulatory 
burden  on  the  American  public  and  businesses,  and  secondf,  an  at- 
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tempt  to  change  the  agency's  regulatory  approach  from  a  focus  on 
compliance  with  detailed  procedures  to  a  focus  on  achieving  out- 
comes. 

Both  of  these  raise  measurement  problems.  In  terms  of  the  regu- 
latory burden,  I  tJiink  to  do  this  right  you  would  need  some  both 
before  and  after  measures,  and  there  aren't  very  many  dependable 
measures  at  the  outset  of  the  individual  impact  of  particular  regu- 
lations. 

One  of  the  ones  that's  frequently  brought  out  in  public  forums  is 
measuring  regulations  by  their  pages  or  the  weight  or  the  length 
that  Uiey  would  take  up  if  stretched  end  to  end,  or  even  the  budg- 
ets of  regulatory  agencies,  the  number  of  employees.  Those  are,  at 
best,  very  poor  proxies,  I  think,  for  a  real  measure  of  burden. 

Another  way  that  the  regulatory  burden  has  been  measured  is 
the  total  number  of  hours  needed  to  fill  out  Federal  paperwork.  We 
also  think  that  care  must  be  taken  in  interpretation  of  these  statis- 
tics even  when  they're  not  prepared  by  the  regulated  community. 

For  example,  we  reported  in  1993  that  the  govemmentwide  bur- 
den-hour estimate  had  increased  261  percent  between  1987  and 
1992,  from  1.8  billion  hours  to  6.6  billion.  However,  most  of  this, 
of  course,  was  a  change  that  the  Treasury  Department  made  in- 
volving a  re-estimate  of  the  amount  of  time  dealing  with  tax  forms 
and  not  a  real  change  in  the  burden  at  all. 

Another  commonly  used  index  is  the  cumulative  cost  of  comply- 
ing with  the  regulations.  The  data  on  this  score  also  must  be  inter- 
preted with  caution.  We  pointed  out  that  in  1995,  estimates  of  tiie 
total  regulatory  cost  imposed  on  the  economy  can  really  vary  very 
substantially  depending  on  the  assumptions  that  you  undertake. 

There  are  some  economists,  for  example,  who  feel  that  transfer 
costs,  which  are  the  costs  consumers  bear  as  a  result  of  agriculture 
price  supports,  shouldn't  be  included  in  the  regulatory  burden  at 
all,  iust  as  one  example. 

It  s  also  the  case  that  a  number  of  businesses,  when  they  assess 
the  total  they  spend  complying  with  regulations,  really  are  includ- 
ing some  things  that  they  would  be  doing  anyway.  It's  our  view 
that  a  more  meaningful  measure  would  be  the  costs  that  a  business 
incurs  that  are  over  and  above  what  it  would  incur  even  in  the  ab- 
sence of  Federal  regulations,  because  it  does  spend  money  for 
health  and  a  safe  workplace,  even  in  the  absence  of  Federal  com- 
pulsion to  do  so. 

The  second  measure  is  that  focussing  on  outcomes,  as  opposed  to 
processes.  This  is  a  very  difficult  thing  to  do.  The  Government,  as 
a  whole,  is  working  on  it  through  the  Government  Performance  and 
Results  Act,  which  does  apply  to  regulatory  agencies.  We're  finding 
that  they're  having  some  trouble  doing  that.  They  certainly  have 
been  quite  frank  about  that.  It's  not  an  overnight  change  and  I 
think  the  act  itself  allows  agencies  a  good  deal  of  time  to  come  into 
compliance. 

So  in  our  view,  the  committee  might  very  well  focus  on  a  couple 
of  measures  like  that— outcomes  and  burden  reduction.  Another 
one  possibly  would  be  the  amount  of  consultation  that  is  under- 
taken with  the  business  community.  But  whatever  is  chosen,  I 
would  urge  the  committee  to  think  carefully  about  how  the  concept 
of  regulatory  burden  and  outcomes  are  defined  and  measured  be- 
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fore  usin^  them  to  determine  what  particular  initiatives  the  admin- 
istration has  undertaken  are  successful.  Thank  you. 

[Mr.  Stevens'  statement  may  be  found  in  the  appendix.] 

Chairwoman  Meyers.  Thank  you  very  much  and  I  do  think  that 
while  there  is  a  certain  tendency — there  is  definitely  a  tendency,  I 
think,  in  any  business  community  to  present  and  reiect  any  regu- 
latory reform,  I  have  a  feeling  that  thev  are  going  to  be  fairly  coop- 
erative in  the  new  climate,  both  by  the  administration  and  Con- 
gress. 

I  think  they  will  want  to  say,  **Yes,  there  has  been  some  improve- 
ment" or  "No,  there  hasn't  been  any  improvement  at  all." 

As  opposed  to  some  of  the  members  who  said  early  they  hadn't 
felt  any  change  at  all,  I  do  get  some  comment  at  home  from  busi- 
ness people  who  say,  "Yes,  it  does  seem  to  be  changing  a  little.  It's 
still  terrible,  so  keep  working."  I  mean,  they  just  don^  want  us  to 
let  up. 

But  they  s^,  "Yes,  we  do  seem  to  notice  a  little  change  in  the 
atmosphere."  So  I  think  we  are  having  some  success  there. 

To  start  the  questioning,  I'm  going  to  turn  to  Mr.  Peterson. 

Mr.  Peterson.  Thank  you,  Madam  Chairman. 

I  appreciate  the  comments  from  the  panel.  It's  excellent  work 
and  I  think  we're  on  the  right  end  of  the  rope  here.  It  seems  like 
everyone's  seemingly  pulling  on  the  same  end  of  the  rope. 

In  that  regard,  let  me  say  that  we  might  not  all  agree  on  every- 
thing, but  the  fact  is  that  I  think  we  ought  to  give  everyone  in  the 
game  here  an  E  for  effort.  It  sounds  like  there  is,  as  Madam  Chair- 
man mentioned,  a  change  in  the  climate,  and  it's  improved. 

But  you  know,  at  some  point  in  time  there  was  a  departure  in 
regulations  from  seeking  a  level  playing  field,  which  industries 
sought  initially,  that  protected  them  and  allowed  California  and 
Florida  and  New  York  and  Washington  to  essentially  have  those 
places  evenly  matched  in  a  competitive  world;  we  made  a  depar- 
ture. We  went  into  consumer  protection.  We  went  into  essentially 
protecting  every  micro  identity  out  there,  and  the  system  got  off 
course. 

Everything  was  established  based  on  a  lowest  common  dem- 
onstrator instead  of  people  assuming  that  there  were  90  percent  of 
the  folks  out  there  doing  what  was  right,  we  challenged  everybody 
and  essentially  made  a  rule  that  took  care  of  the  10  percent  instead 
of  giving  credit  in  the  process. 

It  struck  me  that  what  we've  done  is  much  like  we've  done  on 
a  school  bus,  and  some  of  you  may  not  agree  with  this,  but  I  think 
it's  terrible  the  way  we  have  kids  jumping  off  school  busses,  and 
they  think  that  they  have  no  responsibility. 

It  just  scares  me  to  death.  I  stop  for  a  school  bus.  The  kids  get 
off  and  don't  look.  They  just  assume  that — ^their  responsibility  has 
been  taken  away  from  them — ^that  the  lights  on  the  bus  and  the  lit- 
tle flag  out  there  and  the  driver  are  fully  responsible  for  their  safe- 
ty. 

Well,  that's  not  the  way  it  should  be.  We've  taken  away  people's 
responsibility.  We've  taken  away  everything.  We've  got  it  all  writ- 
ten down.  Now  every  little  detail  is  written  down  in  a  rule  some- 
where. 
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But  what  I  see  now  is — and  what  struck  me  through  your  state- 
ments were  some  things,  and  I'll  just  run  down  them.  Necessity. 
We're  talking  about  a  report  card  or  some  sort  of  measurement  de- 
vice. It  has  to  be  necessary. 

The  rules  have  to  be  flexible.  One  size  doesn't  fit  all.  The  bii 
guys,  little  guys,  the  rural,  urban,  the  this,  the  that — ^they  are 
different. 

We  need  to  be  innovative.  We  need  to  have  an  opportunity  to  use 
new  ideas  as  we're  working  out  there. 

The  accountability  word  was  used,  I  think,  by  everyone  in  this 
discussion.  Performance  standards  are  absolutely  on  target.  We 
have  to  do  something  to  make,  if  you  will,  inducements.  As  opposed 
to  pushing  people,  we  ought  to  pull  them  through  inducements. 

Then  the  consultation  aspects  are  every  bit  as  important.  We've 
got  to  get  involved  in  bringing  the  people  who  are  going  to  be  regu- 
lated into  the  mix  and  help  establish  something  they  can  live  with. 
It's  the  payroll  business.  If  you're  making  the  payroll,  if  you're 
making  those  kinds  of  determinations,  you're  really  the  person  who 
knows  Dest  what  would  work  within  your  industry. 

Then  overall  to  reduce  the  burden.  It's  a  terrible  cost  for  a  small 
businessman.  I  am  a  small  businessman,  I  have  a  small  computer 
company.  The  problems  that  are  associated  with  the  small  busi- 
nessman are  not  just  related  to  compliance;  it's  the  fear  of  not  com- 
plying. 

You  end  up  worrying  constantly  that  you're  going  to  get  caught 
on  something  you  didn't  know  anything  about.  There  isn't  any 
small  businessman  in  this  entire  country  that  can  possibly  go 
through  the  Federal  Register  and  have  any  idea  of  what  he's  sup- 
posed to  be  complying  with.  It's  a  frightening  adventure  for  some- 
one who  really  wants  to  do  it  right,  and  that's  most  of  the  business- 
men out  there. 

So  we've  got  to  reduce  this  burden.  We've  got  to  make  this  whole 
thing  more  accoimtable.  We've  got  to  have  flexibility.  We've  got  to 
do  all  those  things  that  all  of  you  are  talking  about,  and  I  think 
we're  on  the  same  end  of  the  rope. 

I  think  with  the  leadership  of  Madam  Chairman  in  this  commit- 
tee, we're  in  a  position  now  to  establish  some  marks  on  the  road 
that  maybe  will  take  us  to  this  point. 

In  fairness,  you  all  may  not  agree  with  the  administration's  Ex- 
ecutive order  m  every  detail,  but  at  least  they're  trying.  They've 
missed  the  time  line,  and  I'm  not  happy  with  that,  either.  But 
what's  contained  in  this  Executive  order  is  pretty  good. 

I  guess  the  problem  here  is  that  we're  not  taking  it  to  legislation. 
We're  not  going  to  lock  something  in.  Previous  administrations 
have  done  the  same  thing. 

So  we  need  to  continue  what  we're  doing.  I  think  we  have  a  good 
opportunity.  It  would  be  good,  I  think.  Madam  Chairman,  if  we 
could  walk  out  of  this  in  some  way,  making  the  report  card  or  the 
measurement  devices  into  some  form  that  will  actually  give  some 
ultimate  comfort  to  that  small  businessman  that's  out  there,  that 
person  who  we're  representing  here  today. 

So  my  questions  are  in  the  form  of  statements  today,  and  I  ap- 
preciate what  you  all  are  doing.  I  think  that  this  is  the  time  to  do 
it.  We've  got  a  new  mood,  new  atmosphere,  as  was  said  by  Madam 
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Chairman,  and  we  have  an  opportunity  to  make  some  changes  that 
perhaps  previously  we  never  had.  This  might  be  a  small  window 
of  opportunity  and  we  need  to  take  advantage  of  it.  So,  I  appreciate 
the  opportunity  to  speak  to  you  all. 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Peterson.  I 
might  say  that  the  vote  is  a  15-minute  vote  on  the  Schaefer  amend- 
ment regarding  the  strategic  petroleum  reserve,  followed  by  a  5- 
minute  vote  on  the  Chabot  amendment. 

Let  me  ask  just  a  quick  question  or  two  because  we  don't  have 
a  lot  of  time  here.  Mr.  Baroody,  you  mentioned  that  you  were  very 
engaged  in  following  H.R.  9  or  S.  343  in  the  Senate  to  m^e  sure 
that  it  keeps  moving  along,  and  what  is  your — I'm  going  to  ask  you 
what  is  your  sense  of  what's  happening  in  the  Senate?  Are  we 
going  to  see  a  regulatory  package?  And  uien  I'll  ask  Mr.  Joseph — 
I'm  sure  you're  also  probably  pursuing  that,  and  what  is  your  sense 
of— are  we  going  to  get  a  regulatory  package  through  both  houses 
this  year? 

Mr.  Baroody.  Madam  Chairman,  we're  very  optimistic.  Obvi- 
ously, we've  worked  very  hard  to  make  sure  that  the  Members  of 
the  Senate,  as  was  true  in  the  House,  heard,  as  I  intended  for  this 
committee  to  hear,  from  individual  members  of  the  NAM,  large  and 
small,  who  believe  very  strongly  that  the  rhetoric  has  not  been 
matched  with  results  and  that  not  just  2  years  into  this  adminis- 
tration but  more  than  20  years  into  experience  with  Executive  or- 
ders, that  the  burden  of  excess  regulation  is  their  number  one  con- 
cern. 

If  it's  not  number  one,  it's  in  the  top  three  for  every  one  of  our 
members.  I  say  that  without  fear  of  contradiction. 

So  we  have  worked  very  hard  to  make  sure  that  our  members 
understood  that  they  need  to  get  that  message  to  their  elected  rep- 
resentatives. 

We  are  hopeful.  It  is  very  clear  that  this  legislation  engages  en- 
thusiasm on  our  part  that  it  be  passed  and  it  engages  equal  emo- 
tion on  the  part  of  opponents,  who  have  worked  veiy  hard  to,  I 
would  sav,  to  use  really  emotion  and  fear  tactics  to  argue  against 
what,  at  bottom,  is  legislation  that  simply  does  the  following. 

It  requires  that  regulatory  agencies  use  sound  science,  use  better 
economic  analysis,  seek  to  impose  the  lowest  cost  when  they  must 
regulate,  and  when  they  cannot  do  so,  to  explain  why  not  to  Con- 
gress, wnich  would  have  the  opportunity  to  disapprove,  and  then 
to  allow  a  judicial  review  regime  to  apply  if  we  disagree  finally. 

It  is  a  change  in  the  process  of  regulation.  It's  not  a  change  in 
the  world. 

To  get  to  the  specific  answer  to  your  question,  there  will  be  votes 
beginning  early  this  afternoon  in  the  Senate  which  will  give  us 
much  more  than  my  speculation  about  the  prospects  for  real  pas- 
sage in  the  Senate.  We,  as  I  said,  are  quite  optimistic  that  on  both 
sides  of  the  aisle  in  the  Senate,  there  are  people  who  have  heard 
the  message  of  finistration  of  American  business  and  are  ready  to 
act  to  impose  real  regulatory  reform. 

Chairwoman  Meyers.  Thank  you  very  much,  Mr.  Baroody.  Mr. 
Joseph? 

Mr.  Joseph.  I  support  Mike's  comments  but  also  want  to  add  I 
believe  the  bill  that  comes  to  the  Senate,  I  don't  believe  it  will  be 
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as  true  a  series  of  reforms  as  what  the  House  has  passed.  The 
House  bill  is,  I  think,  much  better,  £ind  the  challenge,  of  course,  is 
going  to  be  to  try  and  come  up  with  a  conference  product  that,  in 
fact,  Uie  public  supports  overwhelmingly,  that  there's  no  veto 
threat  that  can  even  be  exercised. 

We  have  at  every  member's  place  "A  Campaign  for  a  Regulatory 
Efficiency,"  a  brochure  and  folder  series  that  we've  done  heavy 
mailing  to  our  membership  about  with  the  idea  of  trying  to  keep 
the  grassroots  stimulated  and  on  top  of  this  issue  because  once  we 
et  the  bill  through  tJie  Senate,  who  knows  when  conference  will 
e,  and  with  1996  being  a  political  year,  this  could  go  into  a  lull 
for  a  while. 

We  don't  want  to  be  Pollyannish  about  it.  We  think  if  we  can 
keep  the  threshold  levels  high  enough  to  keep  this  on  the  front 
burner  and  keep  the  members  of  the  Dusiness  community  who  are 
so  exercised  for  all  the  good  reasons  on  the  backs  of  the  Congress, 
we  think  we  can  get  the  right  process  to  give  us  the  right  kind  of 
bill. 

Chairwoman  Meyers.  Thank  you  very  much.  I  would  like  to  stav 
and  ask  some  more  questions  but  I  know  that  you  can't  wait  till 
we  get  back  from  voting,  and  it's  been  a  long  morning  for  all  of  you. 

I  want  to  say  particmarly  thank  you  to  Mr.  Stevens.  I  think  you 
really  worked  hard  at  trying  to  come  up  with  some  criteria  for  a 
report  card  for  us.  Your  suggestions  on  performance  standards 
were  right  on  point. 

Mr.  Gray,  we  appreciate  very  much  your  participating  and  I'm 
sure  we'll  see  you  again  at  future  meetings  where  we're  trying  to 
assess  how  much  we  ve  accomplished.  Thank  you  very  much. 

[Whereupon,  at  12:43  p.m.,  the  hearing  was  adjourned,  subject  to 
the  call  of  the  chair.] 
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statement  of  Congressman  John  E.  Baldacci 

Small  Business  Committee 

Oversight  Hearing  on  Administration  Efforts  to  Reduce  Regulatory  Burdens 

on  Small  Businesses 

July  18,  1995 

Madame  Chairman,  I'm  pleased  the  committee  will  have  the  opportunity  today 
to   review  the  Administration's  efforts  to  reduce  regulatory  burdens  on  small  business. 
I've  been  pleased  with  the  President's  efforts  thus  far,  and  I  look  forward  to  hearing 
the  testimony  today  about  the  Administration's  continuing  efforts,  as  well  as  areas 
which  may  need  further  attention. 

In  speaking  with  my  states'  delegates  to  the  White  House  Conference  on  Small 
Business,  they've  informed  me  of  one  clear  and  consistent  theme  in  their  dealings 
with  other  delegates:   small  businesses  must  be  consulted  before,  during  and  after 
regulatory  implementation  to  help  determine  the  overall  cost  and  impact  of 
regulations.   Cooperation  between  business  and  regulatory  agencies  is  essential  to 
the  reform  process.   One  example  of  this,  I'm  proud  to  note,  is  nationalization  of  the 
"Maine  200"  program,  which  provides  relief  from  inspections  and  fines  to  employers 
who  work  with  their  employees  to  create  a  safe  workplace.   By  working  in  partnership 
with  200  of  the  most  unsafe  employers  in  Maine,  OSHA  was  able  to  identify  nearly 
100,000  workplace  hazards,  more  than  half  of  which  have  been  eliminated.  As  a 
result  of  these  efforts,  nearly  60%  of  the  employers  have  reduced  their  injury  and 
illness  rate,  workers'  comp  claims  and  insurance  premiums. 
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I  know  through  experience  of  the  general  bureaucratic  nuisances  that  befuddle 
businesses  in  Maine,  and  throughout  the  Nation.   I  am  well  aware  of  the  need  to 
reduce  paperwork  requirements,  elimViate  duplicative  procedures  and  address 
unnecessary  government  intrusion  into  small  businesses.   However,  in  our  zeal  to  do 
so,  we  must  be  careful  not  to  throw  the  baby  out  with  the  bathwater.   Some  proposals 
being  talked  about  in  Congress  are  extreme.   They  would  adversely  affect  safeguards 
for  workers,  consumers  and  the  environment.  As  we  examine  the  Administration's, 
as  well  as  Congressional  proposals,  we  must  do  so  with  the  object  of  balance  in 
mind. 

Again,  I  look  forward  to  the  testimony  of  Administration  officials,  as  well  as  the 
NFIB,  Chamber  of  Commerce,  and  other  esteemed  witnesses. 
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STATEMENT  FOR  CONGRESSMAN  FLOYD  H  FLAKE 

BEFORE  THE  COMMITTEE  ON  SMALL  BUSINESS 

JULY  17,  1995 

GOOD  MORNING  MADAM  CHAIRMAN  MEYERS  AND  MEMBERS  OF  THE 

SMALL  BUSINESS  COMMITTEE.  I  WANT  TO  COMMEND  YOU  CHAIRMAN  MEYERS 

FOR  HOLDING  THIS  OVERSIGHT  HEARING.  I  WELCOME  THE  OPPORTUNITY  TO 

JOIN  IN  THE  DISCUSSION  ON  THE  CLINTON  ADMINISTRATION'S  INITIATIVES  TO 

REDUCE  REGULATORY  BURDENS  ON  SMALL  BUSINESSES. 

MADAM  CHAIRMAN,  SMALL  BUSINESS  OWNERS  PLAY  A  VALUABLE  ROLE 
IN  THE  US  ECONOMY    TO  THAT  END,  THESE  HARDWORKING  ENTREPRENEURS 
PROVIDE  THE  MAJORITY  OF  EMPLOYMENT  OPPORTUNITIES  TO  THE  AMERICAN 
PEOPLE.  FOR  THESE  REASONS  MADAM  CHAIRMAN,  IT  IS  INCUMBENT  ON  THE 
CONGRESS  TO  PROVIDE  AN  ENVIRONMENT  THAT  PROMOTES  THE  GROWTH  OF 
SMALL  BUSINESSES. 

MADAM  CHAIRMAN,  I  HOPE  THAT  THE  PROPOSALS  OUTLINED  BY  THE 
ADMINISTRATION  WILL  INDEED  LESSEN  THE  REGULATORY  HANDLES  ON  THE 
SMALL  BUSINESS  COMMUNITY   MOREOVER,  I  WILL  PAY  ESPECL\LLY  CLOSE 
ATTENTION  TO  HOW  EFFECTIVE  THESE  PLANS  ARE  IN  THE  QUEST  TO  REDUCE 
RESTRICTIONS  ON  SMALL  BUSINESSES. 

MADAM  CHAIRMAN,  I  WANT  TO  ONCE  AGAIN  THANK  YOU  FOR  HOLDING 
THIS  IMPORTANT  OVERSIGHT  HEARING.  I  AM  DELIGHTED  TO  BE  ABLE  TO 
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PARTICIPATE  IN  THE  DISCUSSION  OF  MATTERS  THAT  ARE  VITAL  TO  PROMOTING 
SMALL  BUSINESS  OWNERS. 
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STATEMENT  OF  THE  HONORABLE  DON  MANZULLO 

BEFORE  THE  HOUSE  SMALL  BUSINESS  COMMITTEE 

ON  REDUCING  REGULATORY  BURDENS  ON  SMALL 

BUSINESS 

JULY  18,  1995 
10:00  AM  IN  ROOM  2359  RHOB 

Madam  Chair,  I  applaud  your  efforts  to 
hold  oversight  hearings  today  on  this  timely 
topic.   We've  heard  many  statements  from  the 
Clinton  Administration  proposing  various 
internal  initiatives  to  reduce  regulatory' 
burdens.   Yet,  after  the  press  conference  was 
over,  there  is  little  follow-up  by  the  media 
to  see  if  in  fact  the  Administration  carried 
out  all  its  good  intentions. 

For  example,  in  President  Clinton's 
March  4,  1995  memo  to  all  agency  and 
department  heads,  he  directed  them  to  compile 
a  list  of  regulations  that  could  be 
eliminated  or  modified  for  each  agency  be 
forwarded  to  him  for  review  by  June  1,  1995. 
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As  of  today,  there  is  no  evidence  that  this 
list  has  ever  been  written  (not  even 
submitted!)  to  the  President  for  his  review. 

Regardless,  there  is  very  little 
evidence  that  the  federal  agencies  adhere  to 
President  Clinton's  1993  executive  order  on 
regulatory  planning  and  review  (E.O.  12866) . 
Noting  that  the  President's  1995  announcement 
is  not  that  much  different  that  E.O.  12866, 
it  is  doubtful  that  the  agencies  will  takes 
these  "new"  instructions  seriously. 

I  endorse  your  idea,  Madam  Chair,  of 
having  a  report  card  to  see  how  the 
Administration  is  complying  with  its  own 
rhetoric.   In  addition,  I  call  upon  the 
Administration  to  work  with  this  Congress  to 
reduce  some  of  the  most  onerous  statutory 
regulations  by  withdrawing  its  "all  or 
nothing"  veto  approach  to  the  various 
regulatory  reform  bills  moving  through 
Congress. 
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In  fact,  the  President's  March  directive 
also  calls  on  agencies  to  identify  those 
burdensome  regulations  that  require 
legislative  action.   One  of  the  most  silly 
rules  has  to  be  the  Clean  Air  Act's  Employee 
Commute  Option  (ECO) ,  which  mandates  that  all 
companies  in  "severe"  ozone  attainment  areas 
that  employ  over  100  people  must  find 
alternative  means  of  transportation  for  25 
percent  of  its  employees.   I  represent 
McHenry  County,  which  is  a  rural  county 
included  in  the  Chicago  Metropolitan 
statistical  area,  that  has  no  internal  public 
transportation.   This  mandate  is  a  de  facto 
forced  carpooling  requirement.   This  is  a 
ridiculous  requirement  that  will  do  little  to 
reduce  air  pollution  in  my  district  but  only 
adds  paperwork  and  headaches  to  my 
constituents.   One  of  the  first  steps  this 
Administration  can  do  is  to  endorse  my  bill, 
HR  325,  to  truly  make  the  ECO  a  voluntary 
option  that  does  not  alter  the  requirement  to 
reduce  air  pollution  in  particular  regions. 
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I  look  forward  to  the  testimony  of  the 
witnesses  here  this  morning  on  ways  to  reduce 
the  regulatory  impact  on  small  businesses. 
Thank  you.  Madam  Chairwoman. 
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Opening  Statement  of  the  Honorable  Marty  Meehan 

Small  Business  Committee  Hearing  on  Regulatory  Reduction  Efforts 

July  18,  1995 


Thank  you  for  yielding,  Madam  Chairwoman.  Good  morning.  I  welcome  the  opportunity  to 
hear  from  our  panelists  today,  and  I  would  especially  like  to  extend  my  thanks  to  Sally 
Katzen  for  participating. 

According  to  a  study  conducted  by  the  Manufacuturing  Task  Force  of  the  Northeast-Midwest 
Coalition.  S4%  of  chief  executive  officers  ranked  increasing  regulatory  burden  as  the  number 
one  factor  leading  to  the  decline  in  manufacturing  jobs.    As  co-chair  of  the  Task  Force,  I 
have  been  working  this  Congress  to  make  sure  that  the  federal  regulatory  system  does  not 
continue  to  undermine  the  manufacturing  sector  -  our  greatest  source  of  high  skilled,  high 
wage  jobs. 

In  1993,  Manufacturing  Task  Force  held  a  field  hearing  on  regulatory  issues  in  Trenton, 
New  Jersey.   The  results  were  astonishing.    Overlapping  federal,  state  and  local  regulations 
were  also  creating  serious  obstacles  for  small  businesses. 

Small  businesses  and  manufacturers  are  among  the  greatest  contributors  to  our  nations' 
economy.   While  there  is  no  question  that  regulation  is  essential  to  protect  public  health  and 
safety,  this  well  intended  system  has  grown  out  of  touch  with  the  legitimate  concerns  of  the 
regulated  community. 

I  look  forward  to  hearing  the  panels'  rqwrts  today.   Woiking  together  with  small  businesses, 
I  think  that  Congress  and  the  Administration  can  significantly  streamline  federal  regulations 
without  jeopardizing  public  health  and  safety. 
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Jan  Meyers 
Chair,  House  Small  Business  Committee 

Opening  Statement  for 

Oversight  Hearing  on  the  Administration's  Initiatives  to 

Reduce  Regulatory  Burdens  on  Small  Businesses 

July  18,  1995 


Gk)od  Morning.   Today  the  Small  Business  Committee 
will  hold  a  hearing  on  the  Administration's  initiatives  to 
reduce  regulatory  burdens  on  small  businesses. 

I  anticipate  this  hearing  will  be  one  of  a  continuing  series 
of  oversight  hearings  on  what  is  actually  happening  to  reduce 
paperwork  and  regulatory  burdens  upon  small  businesses. 
My  intent  is  that  these  hearings  will  provide  the  basis  for  the 
Committee  to  develop  a  report  card  a  year  from  now  on 
whether  initiatives  to  reduce  the  regulatory  burdens  on  small 
businesses  are  working. 

The  innovations  and  trends  developing  among  the 
exploding  number  of  small  businesses  in  our  country  today 
are  paving  the  way  for  how  the  21st  century  will  be  for  the 
young  people  of  today.    SmaU  business  presents  a  dynamic 
and  vital  perspective  for  the  future.  We  know  that  small 
business  is  the  economic  engine  which  will  drive  us  into  that 
future.   I  believe  a  critical  component  of  this  Committee's 
mission  is  to  serve  as  an  active  forum  for  the  small  business 
perspective.   Big  businesses  and  small  businesses  for  example, 
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do  not  always  share  the  same  views.   And  large  corporations 
are  always  better  equipped  to  present  their  case. 

An  early  lesson  I  am  learning  in  this  Chairmanship  is 
how  much  of  the  Committee's  role  is  dedicated  to  being  a 
"Watchdog"  and  "Advocate"  for  the  small  business 
conununity.    While  Congressional  oversight  may  not  attract 
the  press  interest  other  legislative  activities  do,  I  intend  to 
make  oversight  a  hallmark  activity  of  the  Small  Business 
Committee.   I  am  pleased  to  say  that  our  Subcommittees  are 
already  deeply  imbued  with  this  spirit.   It  is  critical  work 
which  will  contribute  to  revitalizing  our  mission  as  a  forum 
for  smaU  businesses. 

I  also  want  to  highlight  another  feature  of  this  morning's 
hearing  which  I  intend  to  become  a  practice  for  the 
Committee's  oversight  activities.   Representatives  of  the  small 
business  community  will  join  in  a  panel  with  a  spokesperson 
from  the  Administration.     I  believe  this  will  better  enable  a 
meaningful  dialogue  between  this  Committee,  the 
Administration,  and  the  small  business  community.    There  is 
much  common  ground  and  common  sense  in  this  approach.    I 
appreciate  the  Administration's  and  Administrator  Katzen's 
willingness  to  participate  in  this  kind  of  forum. 

Last  month's  White  House  Conference  on  Small  Business 
revealed  that  the  concern  with  excessive  government 
regulations  rank  with  concerns  with  the  tax  structure  and 
access  to  capital  among  small  businesses.   While  small 
business  is  the  American  dream,  government  regulations  too 
frequently  operate  as  barriers  to  ingenuity,  growth,  and  most 
importantly,  the  entrepreneurial  spirit  of  the  individual 
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American  men  and  women  who  make  up  the  small  busmess 
community. 

A  consensus  exists  that  the  cumulative  burden,  the 
aggregate  cost  of  complying  with  government  regulations  is 
too  much.  Dollar  estimates  this  Committee  has  heard  range 
from  510  billion  dollars  in  paperwork  costs  alone  to  over  a 
trillion  dollars  in  overall  regulatory  costs.   However 
configured,  the  number  is  huge.  These  costs  are  "off-budget". 
They  do  not  show  up  in  the  budget  or  appropriation  process. 
They  amount  to  hidden  taxes.   Because  of  the  nature  of  small 
business,  they  impact  the  small  business  community 
disproportionately . 

At  the  White  House  Conference  President  Clinton  spoke 
eloquently  on  his  initiatives  to  reduce  the  regulatory  burdens 
on  small  business.   He  and  the  Vice  President,  who  also 
addressed  the  Conference,    referred  to  the  President's  March 
1,  1995  Memorandum  to  Department  and  Agency  heads  to 
make  regulatory  reform  a  priority.   Agency  Heads  were  to 
read  all  their  regulations  page  by  page  and  indicate  to  him  by 
June  1st  which  regulations  they  would  eliminate  and  which 
they  would  modify.   They  were  to  note  the  ones  which  needed 
legislative  attention  in  this  reinvention  exercise. 

In  the  104th  Congress,  the  Contract  with  America  has 
already  led  to  passing  "unfunded  mandates"  legislation, 
which  goes  into  effect  next  January,  and  the  Paperwork 
Reduction  Act  of  1995,  which  amends  existing  law  and  begins 
next  October  1st.   Additional  reforms  mandating 
improvements  in  cost  benefit  analysis,  risk  assessment, 
protection  of  property  rights,  Congressional  review,  and 
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regulatory  flexibility  for  small  businesses  in  promulgating  and 
reviewing  regulations  await  legislative  enactment. 

Clearly,  there  are  a  number  of  changes  taking  place  now 
and  anticipated  in  the  near  future  that  offer  the  promise  of 
eliminating  the  excesses  of  regulations  and  paperwork.    And 
as  the  President  duly  noted  at  the  Conference,  it  is  important 
that  the  small  business  community  be  a  part  of  the  dialogue, 
a  participant  in  the  changes  which  are  intended  to  eliminate 
barriers. 

It  is  time  as  well  to  begin  the  oversight  process.    With  all 
the  emphasis  on  changes,  what  is  actually  happening  becomes 
a  compelling  question.    For  today's  hearing,  I  asked  the 
Administration  to  provide  a  progress  report  on  implementing 
the  President's  directives  and  to  participate  in  this  morning's 
panel.    SaUy  Katzen,  the  Administrator  of  OIRA,  and  the 
President's  regulatory  "traffic  cop",  is  here  with  us.   Jere 
Glover,  the  Chief  Counsel  for  Advocacy,  the  "pit  bull"  for 
small  businesses,  is  also  here.   I  have  asked  him,  our  small 
business  representatives,  and  expert  witnesses  with  us  this 
morning  from  the  General  Accounting  Office  and  elsewhere 
to  think  about  what  are  the  right  questions  to  ask  now,  and 
six  months  from  now,  to  evaluate  whether  regulatory  burdens 
faced  by  small  businesses  are  actually  being  reduced. 

Congressman  Tom  Delay,  the  Majority  Whip,  will  also 
join  us  this  morning.    Congressman  Delay  Chairs  the 
Speaker's  Task  Force  on  Regulatory  Reform.    He  is  and  has 
been  at  the  point  in  the  movement  for  regulatory  reforms. 
His  experience  as  a  small  businessman  is  a  key  reason  for 
why  he  has  made  the  impact  of  federal  regulations  on  small 
business  the  focus  of  his  leadership  in  this  arena.    He  brings 
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valuable  insights  to  our  Committee  and  will  share  his  views 
on  the  role  Congressional  oversight  activities  must  play. 

A  year  from  now  I  envision  the  Committee  issuing  a 
Report  Card  on  how  well  the  initiatives  undertaken  to  reduce 
regulatory  burdens  are  working.    The  Committee  also  plans  a 
Report  Card  regarding  implementation  of  the  overall 
recommendations  of  the  White  House  Conference  on  Small 
business.   My  thinking  is  that  the  Report  Card  on  Regulatory 
and  Paperwork  Reduction  can  be  an  integral  part  of  a  Report 
Card  on  the  Conference.   In  both  cases,  it  will  be  important 
that  the  small  business  community  itself  be  involved  in  the 
grading. 
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Committee  on  Small  Business 
United  States  House  of  Representatives 

July  18,  1995 
Testimony  of  Representative  Glenn  Poshard 


Madam  Chairman,  I  want  to  thank  you  for  providing  us  with  the  opportunity 
today  to  examine  the  Administration's  efforts  to  reduce  regulatory  burden  on  small 
businesses.   For  too  long,  burdensome  regulations  have  plagued  small  businesses  and 
their  opportunity  to  grow  and  prosper.   As  many  communities,  especially  those  in 
rural  areas,  look  to  the  small  business  community  to  create  jobs  and  drive  local 
economies,  our  government  has  a  responsibility  to  promote  and  foster  small  business. 

Back  in  my  congressional  district  in  the  state  of  Illinois,  I  have  seen  a  number 
of  small  businesses  close  because  they  were  unable  to  comply  with  government 
regulations.   Have  our  communities,  our  workers  and  our  consumers  truly  benefitted 
from  all  of  this  regulating,  when  in  the  end,  job  loss  and  economic  distress  have 
outweighed  the  benefits  of  regulating?  It  is  crucial  that  government  and  the  small 
business  community  work  together  to  find  common-sense  approaches  to  regulating 
small  business.   By  forming  a  partnership  with  the  small  business  community,  I 
believe  we  can  better  meet  the  needs  of  small  business  owners  and  operators  while  at 
the  same  time  addressing  the  goals  of  those  in  Washington. 

Thank  you  again  Madam  Chairman  for  holding  this  very  important  hearing,  one 
that  I  believe  will  lead  to  further  efforts  by  Congress  and  the  Administration  to  find 
balanced  and  sensible  approaches  to  regulating  American  small  businesses.   I  would 
also  like  to  thank  Congressman  DeLay,  members  of  the  Administration,  and 
representatives  from  the  small  business  community  for  appearing  before  the 
Committee  today.     I  appreciate  and  applaud  your  commitment  to  regulatory  reform 
especially  as  it  relates  to  the  future  of  small  business  in  America. 
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Manufacturing:  IMejtoEmomkGmth 


/  U.S.  manufacturing's  direct  share  of  the  Gross  Domestic 
Product  (GDP)  has  averaged  more  than  21  percent  since 
Worid  War  II.  And  nearly  half  of  economic  activity 
depends  indirectly  on  manufacturing. 

/  U.S.  manufacturing  productivity  growth  averaged  3 
percent  during  the  1980s  compared  with  almost  zero 
growth  in  the  rest  of  the  U.S.  economy. 

/  U.S.  manufacturing  exports  have  been  the  single  main 
source  of  strength  in  the  current  economy  — 
contributing  30  percent  to  40  percent  of  the  nation's 
economic  growth  since  1987. 

/  Each  $1  billion  of  exports  creates  20,000  new  jobs. 
Since  1985,  exports  have  saved  4  million  jobs  in 
U.S.  communities. 

/  Manufacturing  jobs  on  average  pay  15  percent  more 
than  jobs  elsewhere  in  the  economy. 

/  Manufacturing  provides  the  bulk  of  technological 
advances  and  innovation  for  the  economy. 
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EXECUTIVE  SUMMARY 

After  more  than  20  years  of  effort  by  presidents  of  both  parties  to  control  regulatory 
excesses  through  executive  orders,  the  regulatory  burden  remains  a  major  problem.   The 
NAM  believes  that  legislation  must  be  passed  to  hold  agencies  accountable  through  judicial 
review  before  this  problem  can  be  mitigated.    Unfortunately,  the  executive  order  process  has 
not  been  effective  enough  in  regulating  the  regulators. 
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TESTIMONY  OF 

MICHAEL  E.  BAROODY 

VICE  PRESIDENT,  PUBLIC  AFFAIRS 

NATIONAL  ASSOCIATION  OF  MANUFACTURERS 

Before  the 
COMMTTTEE  ON  SMALL  BUSINESS 
U.S.  HOUSE  OF  REPRESENTATIVES 

on 
OVERSIGHT  OF  ADMINISTRATION  REGULATORY  POLICY 

JULY  18,  1995 


Madam  Chairman,  members  of  the  committee,  I  am  Michael  Baroody  and  I  serve  as 
the  vice  president  for  public  affairs  of  the  National  Association  of  Manufacturers  (NAM). 
The  NAM  is  the  nation's  oldest  and  largest  broad-based  industrial  trade  association.    Its 
nearly  13,500  member  companies  and  subsidiaries,  including  approximately  10,000  small 
manufacturers,  are  located  in  every  state  and  produce  roughly  85  percent  of  U.S. 
manufactured  goods.   Through  its  member  companies  and  affiliated  associations,  the  NAM 
represents  every  industrial  sector,  185,000  businesses  and  more  than  18  million  employees. 

On  behalf  of  the  NAM,  I  am  pleased  to  offer  this  testimony  regarding  the  efforts  of 
the  Clinton  Administration  to  reduce  the  regulatory  burden  on  small  business.  Between  the 
1992  election  and  President  Clinton's  inauguration,  the  NAM  worked  with  members  of  the 
transition  staff  on  fashioning  a  reasonable  successor  to  Executive  Orders  12291  and  12498, 
both  of  which  President  Reagan  issued  in  an  attempt  to  rein  in  the  regulatory  agencies. 
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The  NAM  was  pleased  with  many  of  the  principles  and  procedures  outlined  in  the 
resulting  Executive  Order  12866,  along  with  the  memorandum  to  agency  heads  issued  on 
March  4,  1995.    These  documents  represent  an  intention  of  the  Administration  to  ease  the 
regulatory  burden  while  increasing  compliance.    Unfortunately,  as  with  many  good 
intentions,  the  NAM  does  not  believe  that  the  Administration's  efforts  have  been  realized. 

Listening  to  our  members,  we  hear  that  the  proverbial  regulatory  beast  continues  to 
be  insatiable  in  its  hunger  for  paperwork  and  regulatory  requirements.    For  example, 

•  Ruth  Stafford,  chief  financial  officer  and  director,  Kiva  Container  Corporation,  in 
Phoenix,  Arizona,  reports  that  even  today  she  spends  her  Sundays  doing  nothing 
but  federal  paperwork. 

•  In  a  statement  before  the  Subcommittee  on  National  Economic  Growth,  Natural 
Resources  and  Regulatory  Affairs  of  the  House  Committee  on  Government 
Reform  and  Oversight  in  January  of  this  year,  James  Krimmel,  president  of 
Zaclon,  Incorporated,  of  Cleveland,  Ohio,  reported  that  regulatory  compliance 
costs  to  his  firm  are  approximately  one-half  million  dollars  annually.   Zaclon 
earns  about  two  percent  on  fifteen  million  dollars  in  sales  and  employs  59 
workers. 
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•  A  158-employee  food  equipment  manufacturer  formerly  disposed  of  a  small 
amount  of  hazardous  waste  acids  it  produced  by  giving  them  to  a  plating 
company.    The  plating  company  recycled  the  waste  acids  in  its  production  process 
at  no  cost.    However,  new  EPA  regulations  would  require  the  equipment 
manufacturer  to  obtain  a  pretreatment  license  (cost:    $35,000).   Therefore,  they 
now  stop  having  the  waste  acids  recycled  and  instead  send  the  waste  to  a  disposal 
company  ($2,000/year). 

•  OSHA  handed  out  a  $1,000  fine  to  Power  Engineering  &  Manufacturing  in 
Waterloo,  lA  simply  because  it  had  failed  to  total  the  columns  on  its  OSHA  200 

log. 

The  NAM  has  long  been  supportive  of  legislative  solutions  and  requirements  for 
regulatory  reform,  while  endorsing  the  efforts  of  the  past  five  administrations  to  improve  the 
regulatory  process.    The  NAM  was  disappointed,  for  example,  that  the  Reagan 
Administration  did  not  seek  to  anchor  either  Executive  Order  12291  or  12498  into  statute. 
Similarly,  the  association  is  dismayed  by  the  Clinton  Administration's  opposition  to  many  of 
the  regulatory  reform  initiatives  currently  before  Congress  and  its  contention  that 
bureaucratic  problems  can  be  resolved  administratively.    History,  unfortunately,  demonstrates 
that  they  cannot. 
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After  20  years  of  executive  orders  issued  by  presidents  of  both  parties,  regulatory 
burden  remains  one  of  the  greatest  problems  faced  by  business  and  the  citizenry  at  large. 
The  principal  reason  have  failed  to  effect  change  centers  on  the  fact  that  agencies  are  not 
held  accountable  for  implementing  the  principles  embodied  in  executive  orders.    There  is 
little  accountability  to  affected  entities  outside  of  the  federal  government.   A  legislative 
solution  must  allow  for  congressional  review  of  proposed  regulations  as  well  as  judicial 
review  of  final  rules.    Congress  already  retains,  of  course,  the  right  to  overturn 
misinterpretations  of  statutes  or  regulations  that  do  not  conform  with  congressional  intent. 
But  this  requires  compliance  in  the  meantime  as  there  is  no  authority  to  suspend  enforcement 
or  issue  a  stay  unless  this  is  done  by  the  agency  itself. 

As  I  indicated,  the  NAM  was  pleased  with  many  of  the  provisions  of  E.O.  12866. 
Specifically,  these  include  the  requirement  that  only  "necessary*  regulations  should  be 
promulgated;  the  exercise  of  "flexibility"  and  "innovation"  in  implementation;  the  periodic 
review  of  existing  regulations;  risk  analysis;  and  the  creation  of  regulatory  policy  officers  for 
each  agency.   But,  the  NAM  had  concerns  about  other  provisions,  such  as  the  ten-day 
window  for  the  Office  of  Information  and  Regulatory  Affairs  (OIRA)  to  veto  an  agency 
decision  that  a  regulation  is  not  "significant,"  the  ambiguity  about  whether  policy  and 
guidance  documents  are  included,  and  the  lack  of  a  definition  for  "distributive  impacts"  and 
"equity"  in  performing  cost-benefit  analysis.    But,  again,  the  lack  of  accountability  and  the 
ability  of  experienced  civil  servants  whose  careers  have  been  spent  on  issuing  and  enforcing 
regulatory  requirements  have  served  to  undermine  the  stated  objectives  of  the  executive 
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order.    The  structure  of  E.O.  12866  has  left  little  room  for  private  parties  to  question  agency 
and  OIRA  interpretation  of  many  of  these  terms  and  their  analyses. 

In  a  demonstration  of  how  any  administration  will  tend  to  put  the  best  light  on  its 
implementation  of  policies,  last  year  in  its  report  on  the  first  year  of  E.O.  12866,  OIRA 
proudly  proclaimed  that  the  fact  it  did  not  challenge  any  agency  on  a  regulatory  decision 
showed  that  E.O.  12866  was  a  success.    In  a  memorandum  regarding  the  Regulatory 
Reinvention  Initiative  issued  on  March  4,  199S,  however,  the  President  noted  that  "not  all 
agencies  have  taken  the  steps  necessary  to  implement  regulatory  reform"  and  indicated  his 
desire  to  "reaffirm  and  implement  the  principles  of  Executive  Order  No.  12866."  While  the 
NAM  applauds  the  President  for  taking  steps  to  reiterate  his  commitment  for  reform,  at  the 
same  time  it  is  troublesome  that  OIRA  has  not  had  any  formal  disagreement  with  agencies  on 
implementation  of  E.O.  12866. 

Surely,  some  agency  must  have  attempted  to  issue  a  regulation  that  either  was  not 
"necessary"  or  rigged  cost  figures  so  that  a  proposal  came  in  under  the  $100  million 
threshold  and  therefore  was  not  reported  as  "significant."   Similarly,  the  interpretations  of 
"risk  analysis"  and  "sound  science"  are  questionable.   On  page  8  of  its  "Reinventing 
Environmental  Regulation"  initiative,  the  Administration  notes  that  "EPA  must  remain  at  the 
cutting  edge  of  risk  assessment  and  independent  peer  review  of  the  science  used  in  r^ulatory 
decisions  to  mitigate  risk  in  the  most  efficient  and  effiective  manner  possible."   While  the 
goal  enunciated  in  this  statement  is  laudable,  there  is  a  consensus  among  science 
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professionals  that  the  EPA  uses  science  selectively  to  further  its  aims  rather  than  as  an 
objective  analytical  tool.   This  was  the  reason  the  House  overwhelmingly  passed  H.R.  1022, 
the  Risk  Assessment  and  Cost-Benefit  Act  of  1995,  and  why  the  Senate  is  now  considering 
S.  343,  the  Comprehensive  Regulatory  Reform  Act  of  1995. 

In  April  of  this  year,  the  Institute  for  Regulatory  Policy,  which  is  a  division  of 
Federal  Focus,  Inc. ,  issued  its  flrst  report  on  "Ensuring  Accountability  for  Developing  Well- 
Founded  Federal  Regulation:  An  Initial  'Report  Card'  on  Compliance  with  Key  Directives  of 
the  Regulatory  Executive  Order  (E.O.  12866)."   This  "report  card"  centered  on  EPA 
compliance  and  the  Institute  indicated  its  intention  to  issue  further  reports  dealing  with 
compliance  by  other  agencies. 

The  fmdings  of  the  report  card  are  somewhat  shocking,  demonstrating  the  number  of 
regulations  just  by  EPA  that  escaped  scrutiny  by  OIRA.   One  is  left  to  wonder  how  many 
other  regulations  issued  by  other  agencies  also  managed  to  be  promulgated  without  sufficient 
questioning.    Of  222  EPA  substantive  rulemaking  notices  printed  in  the  Federal  Register 
(those  dealing  with  administrative  or  other  "routine"  Federal  Register  notices  were  excluded), 
only  6  determined  that  there  was  a  'compelling  need"  for  regulating,  and  only  6  justified  the 
costs.    In  addition,  even  with  45  rules  meeting  E.O.  12866's  definition  of  significant,  just  14 
were  evaluated  for  alternative  approaches  and  of  these,  8  "indicated  that  the  most  cost- 
effective  or  least  burdensome  approach  was  adopted."   According  to  the  analysis,  OIRA 
reviewed  45  regulations  deemed  significant  by  EPA  and  of  these. 
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3  contained  a  determination  of  'compelling  public  need'  (out  of  the  29  not 
'required  by  law') 

6  contained  a  determination  that  the  benefits  justified  the  costs  (out  of  the  29  not 
'required  by  law') 

9  considered  alternative  approaches  to  regulating,  and  6  of  those  stated  that  they 
had  selected  the  most  cost-effective  or  least  burdensome  alternative. 

"Report  Card",  Institute  for  Regulatory  PoUcy,  April  1995,  page  9. 
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Despite  the  obvious  non-compliance,  OIRA  did  not  challenge  EPA  on  any  of  these 
rules.    This  is  an  example  of  how  the  lack  of  accountability  hinders  the  effective 
implementation  of  executive  orders.   The  basic  problem  lies  with  the  agencies  and  not  OIRA. 
While  the  executive  orders  have  given  OIRA  the  role  of  "watchdog,"  regulations  should 
already  be  in  conformance  by  the  time  the  agency  head  sends  the  proposal  to  OIRA.   Agency 
heads  currently  can  rely,  however,  on  the  fact  that  so  long  as  the  regulation  is  in  compliance 
with  the  minimal  public  protections  of  the  Paperwork  Reduction  Act,  neither  the  agency  nor 
individual  agency  employees  need  worry  about  any  level  of  enforcement  higher  than  OIRA 
sending  the  proposal  back. 

This  is  not  to  say  that  OIRA  should  be  left  off  the  hook.  The  "watchdog"  is  only 
accountable  to  itself.   But,  the  fact  that  so  many  regulations  passed  OIRA's  scrutiny  with  no 
consequences  is  once  again,  a  call  for  legislative  action  and  judicial  overview. 

The  Administration  chose  EPA  to  implement  the  first  specific  "Reinventing 
Government"  directive.   The  stated  purpose  of  the  Reinventing  Environmental  Regulation 
initiative,  announced  on  March  16,  1995,  is  to  ease  the  burden  on  regulated  entities, 
especially  smaller  businesses  and  governments.    Its  overall  themes  are  in  agreement  with 
NAM  regulatory  goals:  better  prioritization  of  risks  in  order  to  target  those  that  are  most 
threatening,  and  decreasing  bureaucratic  hurdles  while  promoting  voluntary  compliance. 
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Reinventing  Environmental  Regulation  contains  many  worthwhile  reforms,  such  as 
expansion  of  market  trading  rights  beyond  emissions,  as  well  as  the  introduction  of  "one- 
stop"  permitting  and  emission  reports.    It  also  adopts  regulatory  policies  long  advocated  by 
the  NAM;  specifically,  increasing  the  emphasis  on  voluntary  compliance  and  increasing 
assistance  to  small  businesses  wishing  to  comply  with  environmental  rules  without  being 
cited. 

The  initiative  also  seeks  a  25  percent  reduction  in  paperwork  burden.    What  concerns 
the  NAM,  however,  is  that  the  agency  is  allowed  to  do  this  through  increased  electronic 
reporting.    This  may  decrease  paper,  but  does  not  take  into  account  the  amount  of  time 
necessary  to  compile  required  information.    In  most  cases,  as  with  taxes  (with  which  every 
American  is  familiar),  it  is  not  the  difficulty  in  checking  or  filling  in  the  box  that  is 
burdensome,  it  the  time  and  effort  in  getting  the  information. 

The  centerpiece  of  the  initiative  is  Project  XL.    ("XL"  is  a  reference  to  excellence 
and  leadership.)   Under  Project  XL,  EPA,  "[i]n  partnership  with  the  states,"  will  allow  a 
"limited"  number  of  "responsible"  companies  "to  replace  the  requirements  of  the  current 
system  at  specific  facilities  with  an  alternative  strategy"  devised  by  the  various  selected 
companies  as  long  as  certain  conditions  are  met.   Specifically,  these  are:  (a)  the  alternative 
must  result  in  environmental  performance  over  and  above  the  current  applicable  regulations; 
(b)  "citizens"  must  be  allowed  to  "examine  [the  alternative's]  assumptions  and  track 
progress";  (c)  the  alternative  must  not  cause  "worker  safety  or  environmental  justice 
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problems";  (d)  there  must  be  community  support;  and  (e)  "the  alternative  strategy  must  be 
enforceable."   The  second  criterion  will  likely  be  the  biggest  impediment  to  Project  XL's 
success  as  companies  understandably  will  be  hesitant  to  grant  certain  groups  access  to 
internal  documents  due  to  proprietary  concerns.   It  will  be  interesting  to  learn  what  EPA  will 
require  for  public  inspection. 

With  the  recent  passage  of  the  Paperwork  Reduction  Act  of  1995  (PRA),  some  of  the 
regulatory  problems  may  abate.   If  I  may  digress,  I  would  like  to  take  the  time  to  recognize 
the  important  role  that  this  committee  and  its  predecessors  ~  in  particular  you,  madam 
chairman,  and  Representative  Norman  Sisisky  —  has  played  in  the  efforts  over  the  years  to 
reauthorize  the  PRA.   I  would  also  like  to  recognize  and  thank  the  Administration  for  its 
active  support  in  ensuring  that  this  important  legislation  be  one  of  the  first  acts  of  the 
104th  Congress  to  be  signed  into  law. 

The  NAM  consistently  maintained  its  strong  support  for  the  central  oversight 
functions  of  OIRA  since  its  creation  as  part  of  the  original  PRA  of  1980.  The  PRA  of  1993 
overturns  the  1990  Supreme  Court  decision  in  Dole  v.  Vruted  SteelMiorkers,  establishes  a 
burden  reduction  goal  of  ten  percent  for  the  first  year  and  five  percent  for  each  of  the  four 
years  thereafter  (including  statutorily  expanding  the  definition  of  'burden'  to  include  'time, 
effort,  or  financial  resources  expended  by  persons  to  generate,  maintain,  or  provide 
information  to  or  for  a  Federal  agency'),  and  enhances  the  0MB  control  number 
requirement.   Lest  I  be  remiss,  madam  chairman,  I  would  also  like  to  acknowledge  the 
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significance  of  your  amendment  for  federal  agencies  to  indicate  explicitly  how  long  records 
must  be  kept  in  eradicating  confusion  and  uncertainty  by  records  managers.    Given  the 
NAM'S  firm  position  on  OIRA's  authority  and  duty  to  act  as  overseer  on  behalf  of  the 
President  and  the  White  House,  the  association  hopes  that  OIRA  will  use  its  new  powers 
effectively.    In  particular,  agencies  must  be  chastised  that  they  cannot  meet  the  regulatory 
burden  goal  merely  by  moving  to  electronic  filing.   I  trust  that  this  committee  will  be  an 
important  ally  on  this  point. 

One  unfinished  piece  of  legislative  business  that  is  very  important  to  NAM'S  smaller 
members  is  effective  judicial  enforcement  of  the  Regulatory  Flexibility  Act  (RFA).   The 
House  has  already  passed  this  legislation  in  the  form  of  Title  I  of  the  Regulatory  Reform  and 
Relief  Act  (H.R.  926),  and  Title  VI  of  the  Job  Creation  and  Wage  Enhancement  Act 
(H.R.  9).    As  you  know,  madam  chairman,  the  RFA  is  one  of  the  laws  most  flouted  by 
agency  rule  writers  precisely  because  currently  there  is  no  effective  penalty.   The  chairman 
of  the  Senate  Committee  on  Small  Business,  Kit  Bond,  is  trying  to  get  similar  legislation 
through  the  Senate.    Unfortunately,  the  Administration  has  clung  to  the  belief  that  effective 
judicial  review  is  neither  necessary  nor  desirable.    Instead,  it  has  offered  and  pushed  for  an 
alternative  that  is  judicial  review  in  name  only. 

In  conclusion,  the  NAM  looks  forward  to  continuing  to  work  both  with  this  and  other 
appropriate  congressional  committees,  as  well  as  with  OIRA  in  general  and  Administrator 
Katzen  in  particular,  to  ease  the  regulatory  burden  on  small  business. 
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REGULATORY  OVERSIGHT  HEARING 

SMALL  BUSINESS  COMMITTEE 

CONGRESSMAN  TOM  DeLAY 

July  18,  1995 

Madame  Chairwoman,  I  am  very  pleased  to  have  been  asked  to  testify  on  this  vital 
issue  of  regulatory  oversight  For  too  long,  the  legislative  branch  abdicated  its  responsibility 
for  overseeing  the  regulatory  activities  of  the  executive  branch,  to  the  point  that  one  could 
argue  that  a  fourth  branch  of  government  was  created  ~  the  regulatory  bureaucracy. 
Moreover,  regulations  impact  the  small  businesses  of  America  in  a  way  that  is 
disproportionate  to  that  feh  by  larger  businesses,  and  I  commend  this  committee  for  focusing 
on  this  aspect  of  the  regulatory  burden. 

A  typical  American  business  must  fulfill  provisions  of  the  Clean  Air  and  Water  Acts, 
provide  a  minimum  standard  of  living  for  workers,  engage  in  recycling,  carry  an  expensive 
insurance  policy  against  product  liability,  ferret  out  illegal  aliens,  provide  costly  packages  of 
medical  benefits  to  employees,  provide  special  accommodations  to  disabled  employees  and 
promote  equal  opportunity  as  determined  by  race,  sex.  and  age. 

As  a  perfect  example,  an  article  in  yesterday's  Washington  Post  described  in  great 
detail  the  multi-layered  stacks  of  paperwork  requirements  that  Drypers  Corp,  a  small  paper 
di^^er  company  based  in  Houston,  must  navigate  through  on  a  daily  basis.  Besides  the 
incredible  number  of  hours,  money,  and  effort  spent  filling  out  and  complying  with  these 
requirements,  an  even  bigger  problem  for  Drypers  is  that  these  regulations  have  a  worse  effect 
on  its  profit,  proportionately,  than  on  that  of  its  larger  competitors. 

The  inverse  relationship  between  the  size  of  the  regulatory  burden  on  small  businesses 
and  the  number  of  jobs  small  businesses  are  able  to  create  is  well  understood.  In  light  of  this 
fact,  it  is  truly  unfortunate  that  small  business  owners  spend  at  least  a  billion  hours  a  year 
filling  out  government  forms,  at  an  annual  cost  of  $100  billion,  according  to  the  Small 
Business  Administration. 

In  response  to  the  American  people's  cries  for  relief,  the  104th  Congress  has  made  one 
of  its  priorities  be  to  reduce  the  burden  of  federal  overregulation,  bring  sound  science  and 
common  sense  into  the  process,  and  then  ensure  that  agencies  are  complying  with  these 
standards.  So  far,  the  House  has  passed  unfunded  mandates  reform,  the  Paperwork  Reduction 
Act.  risk  assessment  and  cost/benefit  analysis  requirements,  and  an  improved  Reg  Flex  Act, 
among  other  reforms.  Two  of  these  —  unfunded  mandates  and  paperwork  reduction  —  have 
even  been  signed  into  law.  Having  these  laws  in  place  and  actually  seeing  results  are  two 
very  different  things,  however. 

Since  he  came  into  office.  President  Clinton  has  repeatedly  expressed  a  desire  to 
reform  the  regulatory  system.  In  September  1993,  he  introduced  an  executive  order  which 
established  a  revamped  regulatory  review  process. 
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Just  last  March,  he  issued  a  memorandum  to  all  executive  departments  and  agencies 
asking  them  to  cut  obsolete  regulations,  reduce  red  tape,  work  with  the  grassroots,  and 
negotiate  instead  of  dictate.  As  part  of  cutting  obsolete  regulations,  the  president  asked  his 
department  and  agency  heads  for  a  list  of  regulations  that  should  be  eliminated  or  modified, 
whether  by  administrative  or  legislative  action,  to  be  delivered  to  him  by  June  I. 

Now,  actions  speak  a  lot  louder  than  words.  As  far  as  I  know,  no  such  conyjrehensive 
list  has  been  delivered  to  the  President,  and  it  certainly  has  not  been  made  public.  I  would 
love  to  see  that  list  so  that  our  congressional  committees  could  consult  with  the  executive 
branch  as  they  work  to  identify  needless  regulations  to  place  on  the  Corrections  Calendar. 

Further,  despite  his  seemingly  good  intentions,  there  is  little  evidence  that  any 
reduction  in  the  regulatory  burden  is  taking  place.  In  fact,  the  opposite  is  true.  The  numba- 
of  regulatory  bureaucrats  is  increasing,  the  number  of  pages  in  the  Federal  Register  is  higher 
each  year,  and  excessive  and  unnecessary  rules  continue  to  be  promulgated  by  agencies. 
Costly  rulemakings  have  been  proposed  on  indoor  air,  chlorine,  ergonomics,  and  emissions 
testing,  among  other  areas. 

In  the  process  of  promulgating  regulations,  departments  are  clearly  not  complying  with 
the  guidelines  set  by  their  own  president  A  study  was  conducted  recently  by  the  Institute  for 
Regulatory  Policy  on  all  EPA  proposed  and  fmal  rules  published  in  the  Federal  Register 
during  the  second  six  months  after  Clinton's  executive  order  took  effect  It  found  that  out 
of  222  substantive  rulemakings,  only  6  offered  a  determination  that  there  was  a  "compelling 
public  need"  for  regulation,  and  only  another  6  rulemakings  demonstrated  that  the  benefits 
justified  the  costs  of  the  regulation. 

Rather  than  laying  all  of  the  blame  on  the  executive  branch,  however,  I  would  contend 
that  the  legislative  branch  for  many  years  didn't  do  everything  it  should,  either.  Agencies 
have  been  legislating  through  regulation,  and  past  Congresses  did  little  to  stop  them.  This 
Congress  is  different  however.  This  Committee  hearing  is  a  prime  example  of  what  is 
occurring  regularly  so  that  there  is  a  constant  dialogue  between  the  two  branches  and 
Congress  can  assert  its  proper  role  of  oversight.  In  this  case,  we  should  ask  why  the  agencies 
aren't  complying  with  the  President's  executive  order,  and  if  they  are  fulfilling  the 
requirements  of  the  Psqjerwork  Reduction  Act  And  the  departments  and  agencies  should  be 
prepared  to  respond. 

Again,  small  businesses  are  the  job  creating  engines  of  the  U.S.  economy,  and  we 
should  be  doing  everything  we  can  to  reduce  the  burden  of  excessive  regulation.  I  hope  the 
executive  branch  will  bear  this  in  mind  as  it  promulgates  regulations  in  the  future,  and  I  thank 
the  Committee  for  listening  to  my  testimony. 
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Madame  Chairman  and  Members  of  the  Committee: 

Thanic  you  for  the  opportunity  to  share  our  views  regarding  the  need  for 
reducing  the  regulatory  burden.  I  am  John  Galles,  President  of  National  Small 
Business  United.  National  Small  Business  United  has  long  been  a  propor^ent  of 
the  r>eed  for  a  reduced  regulatory  burden  on  small  businesses.  Chairman 
Meyers,  you  have  been  particularly  helpful  in  moving  forward  a  new  Paperwork 
Reduction  Act  (now  law)  and  a  strengthened  Regulatory  Flexibility  Act.  But 
using  these  important  tools  will  ultimately  be  up  to  the  executive  branch. 

National  Small  Business  United  represents  over  65,000  small  businesses 
in  all  fifty  states.  Our  association  works  with  elected  and  administrative 
officials  in  Washington  to  improve  the  economic  climate  for  small  business 
growth  and  expansion.  We  have  always  worked  on  a  bi-partisan  and  pro-active 
basis.  In  addition  to  individual  small  business  owners,  the  membership  of  our 
association  includes  local,  state,  and  regional  small  business  associations  across 
the  country. 

The  Small  Business  Regulatory  Burden 

Every  year,  NSBU  conducts  a  survey  of  the  small  business  community  to 
assess  its  attitudes,  concerns,  and  rweds.  We  always  ask  business  owners  to 
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identify  the  "most  significant  challenges"  to  their  business'  growth  and  survival. 
Some  issues  come  and  go  from  the  top  ranks,  but  "regulatory  burdens"  is 
consistently  one  of  the  top  three  challenges.  There  is  a  serious  message  here 
which  must  be  addressed.  Congress  is  currernly  at  work  on  a  package  to 
reform  the  regulatory  process  which  NSBU  believes,  taken  together,  will  finally 
begin  to  address  these  problems.  Together,  reform  of  the  Regulatory  Flexibility 
Act,  the  Paperwork  Reduction  Act,  CBO  analysis  of  private  sector  mandates, 
a  regulatory  budget,  and  appropriate  risk  assessment,  can  form  a  regulatory 
"safety  net". 

By  their  very  nature,  unnecessary  federal  regulation  and  paperwork 
burdens  discriminate  against  small  businesses.  Without  large  staffs  of 
accountants,  benefits  coordinators,  attorneys,  or  personnel  administrators, 
small  businesses  are  often  at  a  loss  to  implement  or  even  keep  up  with  the 
overwhelming  paperwork  demands  of  the  federal  government.  Big  corporatiorw 
have  already  built  these  staffs  into  their  operations  and  can  often  absorb  a  new 
requirement  that  could  be  very  costly  and  expensive  for  a  small  busir>ess 
owner. 

What  Congress  was  finally  able  to  understand~at  least  temporarily-when 
it  passed  the  1 980  Paperwork  Reduction  and  Regulatory  Flexibility  Acts,  was 
that  large  and  small  busir^sses  operate  in  fundamentally  different  ways;  that 
federal  regulations  which  may  in  isolation  seem  perfectly  reasonable,  especially 
for  a  larger  firm,  may  be  completely  unworkable  for  a  small  company.  Many 
small  busir>ess  owners  deal  with  federal  requirements  personally  (when  they  are 
even  aware  of  them),  and  this  represents  time  that  cannot  be  spent  on 
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marketing,  servicing  customers,  or  making  a  better  product.  In  other  words, 
this  time  is  incredibly  valuable,  and  small  business  owners  would  simply  like  to 
ask  that  the  information  and  paperwork  they  must  produce  be  deemed  truly 
necessary  before  they  are  forced  to  deal  with  it. 

Most  federal  officials  who  develop  and  promulgate  regulations  are  largely 
unaware  of  the  many  activities  and  requirements  of  their  fellow  agencies. 
Information  could  be  combined,  and  redundancies  could  be  eliminated.  In  order 
to  accomplish  this  goal,  however,  it  is  absolutely  necessary  that  there  be  a 
centralized  authority  to  examine  the  overall  regulatory  scheme  of  the  federal 
government. 

The  President's  Directive 

On  March  4  of  this  year.  President  Clinton  issued  a  Directive  to 
Department  and  Agency  heads,  calling  for  a  complete  regulatory  review.  We 
think  that  the  President  hit  all  the  key  points  and  pressed  all  the  right  buttons 
in  this  directive.  But  will  the  memorandum  ultimately  be  lost  in  the  regulatory 
bog,  as  have  so  many  similar  efforts?  Obviously,  that  is  the  question  this 
hearing  has  been  called  to  probe. 

Weeding  Out  Unneeded  Regulations.  The  President  directed  all  agencies  to 
eliminate  unneeded  regulations  and  revise  those  that  are  necessary  but 
outmoded.  The  Directive  even  provided  specific  guidance  on  the  standards  to 
use  and  the  questions  to  ask.  Often,  regulators  claim  that  the  real  burdens 
stem  from  an  underiying  statute  and  that  there  is  very  little  a  regulator  can  do 
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to  reduce  the  burden  on  the  private  sector.  This  is  a  valid  statement.  But  the 
President's  directive  also  calls  on  agencies  to  identify  those  burdensome 
regulations  which  require  legislative  action.  So.  the  problem  of  statutory 
inflexibility  should  not  hinder  a  full  reporting  of  unnecessary  and  burdensome 
regulatiorw. 

Using  the  Right  Incentives.  The  President  also  requested  a  reordering  of 
priorities  for  agency  enforcement  personnel.  The  President  directed  that 
rewards  and  evaluations  of  agency  personnel  should  not  be  based  upon  process 
or  punishment.  It  should  be  based  upon  results.  If  fully  implemented,  this 
change  will  be  of  major  significance.  Much  of  what  the  small  business 
community  objects  to  in  the  current  regulatory  envirorwnent  is  the  "gotcha" 
attitude  of  many  agency  personnel.  A  more  rational  and  cooperative  spirit  from 
agencies  could  greatly  improve  compliarKe. 

Talldng  to  Those  Affected.  Finally,  the  President  directed  agencies  to  woric 
more  directly  with  frontline  regulators  arKi  the  people  being  regulated.  More 
input  from  these  irKiividuals  and  organizations  will  improve  future  regulations, 
thereby  improving  compliance. 

A  Prognss  Report  Card 

When  Vice  President  Gore  eddretsed  the  White  House  Conferance  on 
Small  Business  on  June  12,  he  spoke  about  regulatory  reform  in  terms  of  hit 
reinventing  goverrwnent  message.  At  the  eiKl  of  his  prepared  remarks,  the  Vice 
PresMlent  went  on  to  say  that  there  should  be  a  "report  card'  for  the 
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Administration,  to  measure  how  well  the  government  is  doing  in  removing  and 
reforming  unreasonable  regulations.  Chairman  Meyers,  we  were  very  happy  to 
hear  that  the  Vice  President  had  picked-up  on  your  idea  of  developing  such  a 
report  card.  And  while  the  Administration  should  develop  its  own  report  card, 
it  is  also  important  for  there  to  be  such  a  report  that  looks  at  regulations 
specifically  from  the  small  business  angle.  We  think  that  the  Small  Business 
Committee  can  play  a  key  oversight  role  in  developing  and  monitoring  this  small 
business  regulatory  report  card. 

In  the  past,  an  easy  way  out  for  agencies  has  been  to  simply  put  on  the 
chopping  block  regulations  that  are  obviously  silly,  but  are  also  not  very 
significant  in  terms  of  the  time  and  resources  necessary  to  comply.  We  believe 
that  any  meaningful  progress  report  on  reducing  the  regulatory  burden  should 
quantify  the  time  and  financial  resources  that  have  been  saved  the  private 
sector.  It  should  also  spell  out  which  industries  and  sizes  of  businesses  have 
been  helped.  To  talk  about  reducing  regulations  in  terms  of  pages  or  pounds 
of  regulations  is  meaningless.  Instead,  we  should  talk  about  hours  and  dollars. 

We  should  also  put  those  saved  hours  and  dollars  into  perspective.  How 
significant  a  percentage  are  they  in  terms  of  the  total  regulatory  burden 
imposed  upon  small  business  by  the  federal  government  or  the  particular 
agency?  By  looking  at  the  picture  in  this  complete  way,  we  will  know  when  a 
major  difference  has  been  made. 

On  the  enforcement  side,  change  is  also  in  order.  Over  time,  the  key 
measure  of  success  should  be  a  decrease  in  the  number  of  fines  issued. 
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combined  with  an  increase  in  compliance  rates.  Such  a  change  would  clearly 
indicate  an  attitudinal  change  at  the  agencies  and  among  their  enforcement 
personnel. 

But  K  is  difficult  to  think  about  how  such  a  report  card  could  be 
developed  without  knowing  what  changes  the  agencies  have  recommended  and 
whether  they  are  the  changes  that  are  important  to  the  small  business 
community.  Perhaps  the  list  of  agency  recommendations  could  be  released  so 
that  it  could  be  compared  with  the  priorities  expressed  by  the  recent  White 
House  Conference  on  Small  Business.  It  would  be  a  shame  to  discover  too  late 
that  regulators  had  been  working  furiously  to  reform  the  wrong  regulations. 

This  Committee  was  key  to  the  ultimate  passage  of  the  new  Paperwork 
Reduction  Act.  Among  other  major  reforms,  that  Act  called  for  a  reduction  in 
federally  required  paperwork  of  ten  percent.  This  Committee  could  continue  to 
play  an  important  role  by  exercising  oversight  over  this  issue.  Without  the 
relentless  Congressional  spotlight,  this  reduction  might  never  happen.  We 
applaud  the  Small  Business  Committee  for  the  activist  role  it  has  taken. 

Conclusion 

I  appreciate  the  opportunity  to  have  been  before  you  today  in  order  to 
present  our  point  of  view.  We  thank  the  Committee  for  its  critical  interest  and 
help  on  regulatory  reform.  This  oversight  hearing  is  very  important.  While  the 
President  March  4  directive  says  the  right  things,  follow-up  and  oversight  is  the 
only  way  to  ensure  that  its  goals  are  finally  met. 


78 


U.S.  Small,  business  Administration 

Washington.  O.C.    20416 


ADVOCACY 


Tttstlnony  of 

Jere  W.  Glover 

Chief  Counsel  for  Advocacy 

United  States  Small  Business  Administration 

Before  the 

Committee  on  Small  Business 

of  the 

United  States  House  of  Representatives 

July  18,  1995 


79 


Good  morning.  Chairwoman  Meyers  and  menisers  of  the  Committee.   It 
is  always  a  pleasure  to  appear  before  the  Committee,  particularly 
when  the  Committee  is  exaonining  an  issue  of  primary  importance  to 
me  —  regulatory  reform  and  reduction  of  the  regulatory  burdens 
on  small  businesses. 

As  a  preliminary  matter,  let  me  state  that  I  believe  that 
regulatory  reform  camnot  and  should  not  simply  mean  an  absolute 
reduction  in  the  number  of  regulations.   In  some  instances,  such 
as  the  call  reporting  requirements  for  bank  loans,  the 
information  garnered  through  the  regulatory  process  is  extremely 
beneficial  to  small  business.^  Therefore,  the  ultimate  goal  of 
regulatory  reform  should  be  to  draft  only  those  rules  that  are 
necessary  in  a  manner  understandable  to  the  small  business 
community. 

I  believe  that  this  Congress  understands  the  importance  of 
regulatory  reform  by  the  prominence  it  has  given  the  subject  and 
the  effort  it  has  undertaken  to  craft  legislation  on  an  issue  in 
which  the  average  voter  simply  does  not  understand  the 
complexities  associated  with  the  drafting  of  regulations.   While 
most  small  businesses  do  not  fully  appreciate  the  complexity  of 
the  regulatory  process,  they  certainly  understand  the 


^  Without  call  reporting  data,  it  would  be  impossible  to 
know  what  efforts  banks  are  making  to  provide  financing  for  small 
business.   I  believe  that  the  benefits  to  the  small  business 
community  from  that  data  outweighs  the  relatively  minor  costs 
imposed  on  the  banks  in  compiling  the  call  report  data. 
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significance  of  the  outcome  and  will  be  closely  watching  the 
ongoing  legislative  process. 

I.  Efforts  by  the  Administration 

Since  President  Clinton  took  office,  a  concerted  effort  has  been 
made  to  reform  the  federal  bureaucracy  and  improve  the  process  of 
federal  regulation.   One  of  President  Clinton's  first  acts  was  to 
appoint  Vice  President  Gore  to  chair  a  task  force  that  would 
reinvent  government.   The  National  Performance  Review  resulted  in 
the  Administration  taking  actions  that  will  reduce  the  cost  of 
government,  improve  the  efficiency  of  the  bureaucracy,  and  limit 
the  increases  in  btirdens  on  small  entities.   However,  President 
Clinton  noted  that  the  effort  of  the  National  Performance  Review 
was  at  best  a  starting  point,  not  an  end  in  itself. 

The  National  Performance  Review  generally  focused  on  the 
mechanics  of  government  operation,  i.e.,  how  to  empower  agency 
personnel  and  meike  the  government  carry  out  its  functions  more 
smoothly.   It  only  tangentially  addressed  an  issue  of  grave 
concern  to  this  committee  today  —  the  process  by  which  the 
government  promulgates  regulations.   The  President  recognized 
that  a  separate  mechanism  was  required  to  address  that  issue. 

Roughly  one  month  after  the  release  of  the  National  Performance 
Review,  the  President  issued  an  executive  order.  No.  12,866,, 
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which  required  federal  agencies  to  conduct  extensive  reviews  of 
their  proposed  regulations  if  they  had  an  effect  on  the  economy 
of  $100  million  or  more.   The  executive  order  also  applied  if  the 
proposal  would  have  a  significant  impact  on  a  sector  of  the 
economy.   If  a  proposed  rule  met  the  standard  of  the  executive 
order,  the  agency  would  be  rec[uired  to  perform  a  cost-benefit 
analysis,  seek  out  the  least  costly  method  of  achieving  the 
desired  regulatory  result,  and  examine  whether  a  federal  solution 
was  the  most  appropriate.   The  executive  order  also  ordered  that 
examination  of  significant  rules  take  into  account  the  size  of 
the  business  being  regulated.   Oversight  of  the  order's 
implementation  was  delegated  to  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  in  the  Office  of  Management  and  Budget 
(0M6) . 

The  0MB  together  with  the  Small  Business  Administration  organized 
a  forum  of  various  federal  agencies  to  examine  the  cumulative 
impact  of  regulations  on  certain  segments  of  the  economy 
dominated  by  small  business.   The  input  from  small  businesses  on 
methods  to  reduce  the  cumulative  impact  have  led  to  a  number  of 
changes  in  Administration  policy.   They  include  reductions  in 
paperwork  requirements  and  modification  of  enforcement  policies 
to  help  small  businesses  achieve  compliance  with  the  regulations 
rather  than  simply  pay  fines. 
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The  President  realized  that  these  efforts,  in  themselves,  were 
insufficient  to  redress  completely  the  regulatory  burdens  faced 
by  small  business.   Mechanisms  were  needed  to  ensure  that  those 
being  regulated  could  be  assured  that  agencies  were  taking  their 
analytical  responsibilities  seriously.   Therefore,  the  President 
with  the  support  of  Phil  Lader,  now  Administrator  of  the  SBA, 
agreed  that  strengthening  the  judicial  review  provisions  of  the 
Regulatory  Flexibility  Act  would  provide  small  businesses  with 
the  opportunity  to  ensure  the  accountability  of  federal  agencies. 
In  this  way,  small  businesses  would  not  have  to  rely  on  the 
largesse  of  federal  agencies  to  ensure  that  they  were  not  being 
overwhelmed  by  regulation. 

In  late  1994,  the  President  ordered  all  executive  branch  agencies 
to  revisit  their  reinvention  goals  to  see  how  they  could  further 
improve  operations.   The  President  also  ordered  all  executive 
branch  agencies  to  review  each  and  every  regulation  published  in 
the  Code  of  Federal  Regulations  to  see  which  would  be  needed  and 
which  could  be  discarded.   A  report  on  that  process  will  be 
released  shortly  and  the  President  announced  at  the  White  House 
Conference  on  Small  Business  that  a  preliminary  result  of  the 
regulatory  review  will  result  in  the  loss  of  some  16,000  pages  in 
the  Code  of  Federal  Regulation.^  As  part  of  the  review,  the 


^  I  think  we  can  all  survive  the  removal  of  regulations 
defining  grits  and  the  appropriate  tests  needed  to  ensure  that 
they  meet  the  federal  definition.   America  survived  quite 
adequately  before  those  standards  were  adopted  and  I  am  certain 

(continued. . . ) 
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Small  Business  Administration  will  be  reducing  the  number  of  its 
regulations  by  forty  percent. 

II.  Measuring  Regulatory  Reform 

The  push  by  both  the  Administration  and  the  Congress  to  reform 
the  regulatory  process  does  not  address  the  issue  of  how  to 
measure  the  success  of  these  efforts.   For  example,  the  enactment 
of  the  Administrative  Procedure  Act  regularized  the  process  for 
promulgating  rules  and  ensuring  some  consistency  in 
decisionmaXing^  but  did  not  reduce  regulatory  burdens  on  small 
business  or  ensure  that  agencies  fully  explained  their  rationale 
for  adopting  specific  rules.   Therefore,  it  is  incumbent  upon 
both  Congress,  in  its  oversight  capacity,  and  the  Administration, 
in  its  role  as  implementers ,  to  ensure  that  regulatory  reform 
efforts  have  concrete  results.   This  requires  that  standards  be 
developed  that  can  appropriately  measure  the  impact  of  regulatory 
reform  on  small  business.^ 


^(. . .continued) 
that  it  will  survive  the  imminent  apocalypse  from  the  deletion  of 
that  regulatory  standard. 

'  See   Norton  v.  Ruiz,  415  U.S.  199,  232  (19174). 

*   To  the  extent  that  there  are  measures  of  regulatory  reform 
that  do  not  allocate  the  cost  savings  of  reform  between  large  and 
small  businesses,  I  do  not  believe  the  Committee  should  utilize 
them  in  the  report  card. 
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The  most  obvious  test  is  the  amount  of  dollars  saved  by  small 
businesses  as  a  result  of  regulatory  reform.   Unfortunately,  that 
measure  is  not  easy  to  develop.   Little  data  exists  which 
accurately  analyzes  the  impact  of  regulation  on  the  economy,  much 
less  on  small  business.   Nor  does  available  data  analyze  the 
cumulative  impact  from  various  agencies  on  small  business.   For 
example,  even  if  the  Environmental  Protection  Agency  is  capable 
of  determining  the  impact  of  a  proposed  regulation  en  a  category 
of  small  businesses,  the  agency  is  ill-equipped  to  consider  this 
impact  in  light  of  the  burdens  being  imposed  by  other  agencies  on 
the  same  category  of  business.   Even  though  actual  dollar  savings 
is  the  best  measure  of  regulatory  relief,  it  may  be  the  hardest 
one  to  measure.^  Therefore,  some  alternative,  albeit  less 
accurate  proxy  must  be  developed. 

One  potential  proxy  is  the  number  of  regulations  that  are  not 
promulgated.   For  example,  the  Office  of  Advocacy  is  regularly 
involved  in  reviewing  proposed  federal  rules  under  our  statutory 
responsibility  to  monitor  agency  compliance  with  the  RFA.   Our 
comments  on  rulemakings  such  as  those  involving  ergonomics  and 
nutrition  labeling  of  menus  by  restaurants  have  noted  the  severe 


^  In  many  respects,  the  most  accurate  measure,  from  a  purely 
economic  standpoint,  is  often  the  most  difficult  one  to 
calculate.   For  example,  economic  theory  teaches  that  predatory 
pricing  occurs  when  a  firm  prices  its  products  below  its  marginal 
cost.  Unfortunately,  the  marginal  cost  of  any  consumer  product 
is  nearly  impossible  to  ascertain.  Thus,  the  courts  in 
determining  whether  a  predatory  pricing  violation  of  the  Sherman 
Act  has  occurred  will  use  a  proxy  such  as  average  variable  costs. 
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impact  they  will  have  on  small  business.   These  comments  have 
provided  the  foundation  for  OIRA  and  cabinet  level  officials  to 
terminate  those  and  other  rulemedcings  likely  to  impose  severe 
burdens  on  small  business. 

The  effect  of  this  activity  goes  beyond  simply  counting  the 
number  of  regulations  that  are  terminated  prior  to  adoption. 
This  activity  is  likely  to  lead  to  changes  in  federal  agency 
culture  as  bureaucrats  begin  to  recognize  that  all  of  their 
regulatory  proposals  may  not  reach  fruition.   Federal  regulators 
are  will  then  be  more  selective  in  putting  forth  regulatory 
proposals  that  will  ultimately  be  enacted.   While  this  cultural 
change  is  far  more  significant  than  terminating  rulemakings,  it 
may  be  impossible  to  measure. 

As  a  corollary  to  rulemaking  termination,  one  also  might  consider 
the  number  of  current  regulations  that  are  repealed.   While  this 
measure  has  intuitive  appeal  to  the  general  public,^  it  may 
either  overstate  or  understate  the  success  of  regulatory  reform. 
For  example,  the  removal  of  1,000  regulations,  none  of  which  are 
directed  at  small  business,  may  do  little  to  reduce  small 
business  regulatory  burdens.   On  the  other  hand,  the  elimination 
of  one  regulation  such  as  the  Occupational  and  Safety  Health 
Administration's  Hazard  Communication  Standard  may  do  more  to 


^  The  typical  headline  could  read  that  the  Administration 
drops  700  unnecessary  regulations  as  a  result  of  review. 
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reduce  small  business  regulatory  burdens  than  the  elimination  of 
entire  volumes  of  the  Code  of  Federal  Regulation.^  Therefore, 
simple  numerical  counts  of  regulations  do  not  provide,  by 
themselves,  an  adequate  proxy  for  measuring  the  success  or 
failxire  of  regulatory  reform. 

An  equally  appealing  measure  to  the  number  of  rules  eliminated  is 
the  reduction  in  the  number  of  pages  in  the  Federal  Register. 
There  is  little  doubt  that  this  is  a  relatively  easy  measure  to 
calculate  and  makes  an  excellent  headline.   However,  the  true 
measure  of  regulatory  reform  is  not  the  number  of  pages  that  must 
be  pervised  but  whether  the  regulations  themselves  are  easily 
understood  and  subject  to  straightforward  compliance.   The  number 
of  pages  in  the  Federal  Register  can  be  modified  as  a  result  of 
more  agencies  adding  more  extensive  supplementary  material  or 
other  agencies  deciding  to  publish  siimmaries.^  Moreover, 
current  efforts  of  reform  in  Congress  are  likely  to  lead  to  a 
substantial  increase  in  the  number  of  pages^  in  the  Federal 


"^   A  similar  argument  can  be  made  with  respect  to  proposed 
regulations  that  are  terminated  or  do  not  even  reach  the 
publication  stage. 

^  For  exanqple,  the  Federal  Communications  Commission  simply 
publishes  summaries  of  their  rulemaking  issuances  in  the  Ftonua. 
Register.   If  the  Commission  decided  to  publish  the  full  text  of 
those  issuances,  it  would  dramatically  increase  the  number  of 
pages  in  the  Federal  Register. 

'  laqposition  of  more  extensive  analyses  prior  to  the 
promulgation  of  rulemaking  probably  will  lead  to  more  extensive 
supplementary  statements  being  published  in  the  Federal  Rboistbr. 
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Register  even  though  the  actual  number  of  rules  promulgated  may 
decrease . 

Another  potential  proxy  is  the  reduction  in  paperwork  achieved  by 
regulatory  reform.   Pursuant  to  the  Paperwork  Reduction  Act  (PRA) 
and  its  eunendments,  the  OIRA  is  charged  with  overseeing  the 
implementation  of  the  PRA.   As  part  of  its  responsibilities,  the 
OIRA  requires  agencies  to  submit  detailed  estimates  of  the  number 
of  hours  and  costs  associated  with  completing  an  information 
collection  requirement. ^°  That  information  can  be  totalled  for 
each  agency  and  for  the  entire  federal  government.   While  the 
OIRA  paperwork  costs  are  among  the  most  complete  and  accurate  in 
the  federal  government,  this  OIRA  does  not  differentiate  between 
large  and  small  businesses  or  cumulate  paperwork  compliance 
requirements  imposed  by  the  diverse  federal  agencies  for  specific 
industries.   Nevertheless,  the  paperwork  burdens  represent  an 
easily  quantifiable  statistic  on  the  partial  success  or  failure 
of  regulatory  reform. 

One  of  the  gravest  concerns  raised  by  the  joint  OMB/SBA 
regulatory  forum  and  the  delegates  at  the  White  House  Conference 
on  Small  Business  was  the  detachment  that  small  businesses  felt 


^°  The  PRA  does  not  specifically  refer  to  paperwork  burdens. 
Rather  it  prevents  any  federal  agency  from  collecting  the  same 
information  from  nine  or  more  persons  or  a  federal  agency 
requiring  the  dissemination  of  the  same  information  to  nine  or 
more  persons.   The  PRA  refers  to  this  entire  category  as 
information  collection  requirements  (ICR) . 
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from  the  regulatory  process.   They  firmly  believe  that  federal 
agencies  often  ignore  their  concerns  when  writing  regulations  or 
draft  regulations  that  are  impossible  to  follow.   Small 
businesses  desire  t^  do  their  part  to  comply  with  the  law  but 
federal  agencies  are  often  clueless  as  to  the  impact  that  their 
proposals  will  have  on  small  business.  One  method  of  measuring 
the  success  of  regulatory  reform  is  to  determine  whether  this 
problem  has  been  alleviated. 

Although  no  direct  measure  exists,  a  valuable  proxy  is  the 
increase  in  the  number  of  negotiated  rulemakings  undertaken  by 
the  agency  in  which  small  businesses  are  participants.  Another 
potential  yardstick  is  the  number  of  small  businesses  or  their 
trade  groups  that  have  been  directly  contacted  by  federal 
agencies  when  considering  the  promulgation  of  a  rule.   These 
measures  will  demonstrate  federal  agency  commitment  to  include 
small  business  in  the  formulation  of  policy. 

In  certain  instances,  negotiated  rulemaking  simply  is  not  a 
viable  alternative.  Agencies  must  ensure  that  other  mechanisms 
are  in  place  to  represent  small  businesses  in  the  rulemaking 
process.   Having  an  agency  ombudsman  whose  primary 
responsibility^^  is  to  relay  regulatory  concerns  to  agency 


^^  All  agencies  have  ombudsman  in  their  Office's  of  Small 
and  Disadvantaged  Business  Utilization.  However,  these  ombudsmen 
usually  are  responsible  for  a  variety  of  activities  primarily 
related  to  government  procurement.  Thus,  they  tend  not  to  follow 

(continued. . . ) 
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decisionmakers  is  certainly  an  important  measuring  rod  of  an 
agency's  effort  to  eradicate  burdens  on  small  business. 

A  significant  factor  in  ensuring  that  regulatory  burdens  on  small 
business  is  reduced  is  compliance  with  the  RFA.   I  do  not  need  to 
tell  this  committee  of  the  importance  that  proper  analysis 
pursuant  to  the  RFA  would  have  on  paring  regulatory  burdens  on 
small  business.   The  RFA  still  represents  the  only  statute  in 
which  Congress  has  dictated  that  agencies,  in  the  promulgation  of 
their  rules,  must  take  into  account  the  impact  on  small  business. 
The  failure  of  agencies  to  comply  usually  means  that  the  agencies 
have  missed  significant  alternatives  that  lessen  regulatory 
burdens  on  small  business. ^^ 

One  potential  method  for  assessing  whether  agencies  have 
adequately  assessed  the  impact  of  their  proposals  on  small 
business  is  to  utilize  the  criteria  that  the  Office  of  Advocacy 
has  used  and  continues  to  use  in  determining  whether  to  intervene 
in  a  rulemaking.   First,  the  Office  determines  the  number  of 
small  businesses  affected.   Then  the  Office  examines  the  severity 


^^( . . .continued) 
regulatory  trends  or  the  impact  that  regulation  has  on  small 
business. 

^^  The  Office  of  Advocacy  makes  a  special  effort  to  inform 
agencies  of  their  failures  to  properly  analyze  the  impact  of 
regulations  on  small  business.   Appendix  A  lists  a  sample  of  the 
regulations  in  which  Advocacy's  comments  have  played  a  role  in 
reformation  of  regulations.   A  more  complete  analysis  can  be 
found  in  the  yearly  reports  of  the  Chief  Counsel  for  Advocacy. 
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of  the  impact  with  the  most  severe  proposals  receiving  the 
highest  priority.  The  Office  then  considers  whether  Advocacy 
comments  will  have  a  sufficient  impact  to  alter  the  course  of  the 
rulemaking.   If  so,  the  Office  of  Advocacy  files  comments.   This 
process  represents  the  most  comprehensive  methodology  for 
assessing  agency  consideration  of  impacts  on  small  business. 

Another  appropriate  measure  of  the  success  of  regulatory  reform 
is  increased  compliance  with  the  RFA.  While  my  annual  report  is 
certainly  one  measure  of  compliance,  a  more  quantitative,  albeit 
less  accurate,  yardstick  is  the  number  of  initial  regulatory 
flexibility  analyses  (IRFAs)  performed  by  agencies.   An  increase 
in  the  nximber  of  IRFAs  will  demonstrate  that  federal  agencies  are 
taking  into  account  the  concerns  of  small  business  at  the 
inception  of  the  rulemaking  process.  More  significantly,  the 
preparation  of  IRFAs  should  lead  the  agency  to  tailor  regulations 
in  a  manner  to  achieve  maximum  compliance  with  its  regulatory 
objective.   Ultimately,  the  goal  of  regulatory  reform  is  better 
rules  and  an  increase  in  the  number  of  IRFAs  will  show  that  the 
agencies  are  making  an  effort  to  improve  their  rules. 

Rulemaking  represents  only  one  aspect  of  the  regulatory  process. 
Even  with  regulations  tailored  for  small  businesses  and 
reductions  in  regulatory  burdens,  small  business  still  will  have 
to  comply  with  various  regulations.  As  both  the  President  and 
Vice  President  noted  at  the  White  House  Conference  on  Small 
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Business,  reformation  must  also  extend  to  the  enforcement 
process.    Rules  interpreted  in  a  picayune  fashion  or  enforced  in 
an  overzealous  manner  defeats  the  best  intentions  of  regulation 
writers.   Thus,  one  of  the  key  elements  in  the  reformation  of  the 
regulatory  process  is  the  need  to  transform  federal  agencies  from 
enforcers  to  providers  of  compliance  assistance. 

Transformations  of  attitudes  among  federal  bureaucrats  is  not 
easily  measured.   Nevertheless  some  appropriate  proxies,  when 
examined  together,  will  paint  a  picture  of  a  changing  federal 
government.   Small  businesses  should  see  a  decrease  in  the  number 
of  fines  levied  for  first  time  offenses.   They  also  should  see 
the  severity  of  fines  reduced  if  they  have  made  efforts  to  comply 
with  the  regulations.   More  importantly,  they  should  get  more 
visits  from  inspectors  seeking  to  assist  the  businesses  in 
complying  with  regulations  rather  than  in  issuing  fines.   These 
changes  will  then  result  in  promotions  based  on  whether  federal 
bureaucrats  provided  compliance  assistance  rather  than  the 
quantity  of  fines  issued. 

This  transformation  does  not  promise  to  occur  quickly. 
Nevertheless  the  alteration  in  which  the  government  first  looks 
to  assist  rather  than  fine  will  play  a  major  role  in  regulatory 
reform.   This  will  lead  to  greater  compliance  by  small  business 
with  federal  regulations,  will  show  small  businesses  that  federal 
agencies  truly  are  their  partners,  and  will  reduce  the  cynicism 
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among  the  population  that  the  government  is  not  interested  in 
serving  the  public  that  supports  it  with  hard-earned  tax  dollars. 

An  equally  significant  (and  in  many  cases  a  more  telling) 
yardstick  of  regulatory  reform  is  the  increase  in  compliance  by 
small  business.   Individuals  providing  input  to  the  SBA/OMB  forum 
and  the  delegates  to  the  White  House  Conference  on  Small  Business 
made  it  abundantly  clear  that  they  did  not  want  to  be  scoff laws. 
However,  due  to  the  way  regulations  are  written  it  becomes  nearly 
impossible  for  small  businesses  to  know  how  to  comply  with 
certain  regulations.   As  a  result,  they  often  take  calculated 
risks  not  to  comply.   Regulatory  reform  should  lead  to  more 
compliance  by  small  business  because  the  regulations  are  simpler, 
easier  to  understand,  and  more  tailored  to  the  needs  of  small 
business.   Thus,  odd  as  it  may  seem,  an  increase  by  small 
business  in  compliance  and  concomitant  reductions  in  either  fines 
or  compliance  assistance  appropriately  demonstrates  that 
regulatory  reform  is  working. 

Another  measure  of  the  change  in  the  culture  of  the  federal 
bureaucracy  is  the  frequency  with  which  it  asks  Congress  for 
assistance  in  resolving  a  problem.   The  Office  of  Advocacy  is 
often  told  that  less  burdensome  alternatives  cannot  be  adopted 
due  to  statutory  constraints.   Yet,  very  few  agencies^^  ever 


^^  One  of  the  most  widely  known  efforts  wa^  the  Food  and 
Drug  Administration's  request,  in  conjunction  with  industry,  to 

(continued...) 
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return  to  Congress  and  request  modification  of  the  statute  to 
enable  the  agency  to  promulgate  a  less  burdensome  regulation  on 
small  business. 

Ill .  Conclusion 

The  regulatory  process  is  not  perfect  and  no  one  involved  in  that 
process  on  a  daily  basis  would  contest  the  need  to  improve  it. 
The  Office  of  Advocacy  has  preached  for  nearly  twenty  years  the 
need  to  reform  the  regulatory  process.    With  this  President  and 
the  efforts  currently  underway  in  Congress,  I  feel  like  I  am 
preaching  to  the  choir.   The  President  has  undertaken  numerous 
initiatives  designed  to  improve  the  regulatory  process  and  lessen 
burdens  on  small  business.   Congress  is  attempting  the  same 
thing.   All  have  the  objective  of  ensuring  that  small  businesses 
are  released  from  their  regulatory  shackles  to  do  what  they  do 
best  —  innovate  and  create  jobs. 

The  question  before  the  Committee  today  has  been  how  do  we 
measure  the  success  of  regulatory  reform.   No  one  measure  is 
ideal.   Rather,  I  believe  that  you  need  to  examine  a  variety  of 
proxies  which  demonstrate  changes  not  just  in  the  number  of 
regulations  but  the  attitude  of  federal  agencies  to  the 


^^( . . .continued) 
expand  the  small  business  exemption  in  the  Nutrition  Labeling  and 
Education  Act.   President  Clinton  signed  that  expanded  exemption 
into  law  in  the  summer  of  1993  thereby  substantially  reducing  the 
burdens  of  nutrition  labeling  on  small  food  processors. 


92-487  -  96  -  4 
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rulemaking  and  enforcement  processes.   The  measures  I  have 
discussed  are  only  some  suggestions.   I  am  sure  others,  such  as 
the  General  Accounting  Office,  also  will  have  useful  suggestions. 
I  look  forward  to  working  with  the  Committee  in  its  oversight 
efforts  of  the  regulatory  process  and  the  Committee  can  call  on 
me  and  my  staff  to  provide  it  with  necessary  assistance. 

I  am  pleased  to  answer  any  questions  the  Committee  may  have. 
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APPENDIX  A  —  ADVOCACY  SUCCESSES  at  REGULATORY  REFORM 

1.  Department  of  Agriculture:  Food  Safety  Inspection  Service 

a.  Definition  of  Frozen  Poultry 

b.  Safe  Handling  of  Meat  Products 

2.  Environmental  Protection  Agency 

a.  Commxinity  Right-to-Know  Regulations 

b.  Stormwater  Control  Regulations 

c.  Toxic  Release  Inventory  Requirements 

d.  Toxic  Release  Peak  Reporting  Regulations 

e.  Underground  Storage  Tank  Technical  and  Financial 
Standards 

f.  Water  Pollution  Effluent  Limitations 

3.  Federal  Communications  Commission 

a.  Filing  Fee  Reduction  for  Small  Cable  Operators 

b.  Paperwork  Reductions  for  Small  Telephone  Companies 

c.  Rate  Regulatory  Relief  for  Small  Cable  Operators 

4.  Internal  Revenue  Service 

a.  Modification  of  Subchapter  K  Abusive  Partnership  Rules 

b.  Reformation  of  Subchapter  S  Corporation  Regulations 

5.  Occupational  Safety  and  Health  Administration 

a.  Termination  of  the  Ergonomics  Proposed  Rulemaking 

6.  Pension  and  Welfare  Benefit  Administration 

a.  Pension  Simplification  (Legislation  will  be  required  for 
certain  aspects) 
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CHAIRMAN,  CITIZENS  FOR  A  SOUND  ECONOMY 

BEFORE  THE 

HOUSE  SMALL  BUSINESS  COMMITTEE 

July  18,  1995 

Good  morning.    Madam  Chairman  and  Members  of  the  Committee:  My  name  is  C. 
Boyden  Gray,  and  I  am  Chairman  of  Citizens  for  a  Sound  Economy,  a  250,000  member 
nonpartisan,  non-profit  consumer  advocacy  group  that  promotes  market-based  solutions  to 
public  policy  problems.   Thank  you  for  inviting  me  here  today  to  discuss  the  importance  of 
regulatory  reform  for  small  businesses  and  the  importance  of  implementing  measurable 
reform  objectives.   In  particular,  as  the  administration  attempts  to  address  the  regulatory 
burden  confronting  small  business,  it  will  be  important  to  assess  the  effectiveness  of  their 
efforts.   To  this  end,  there  is  a  need  to  develop  a  yardstick,  or  report  card,  to  measure  the 
success  in  easing  the  burden  on  consumers  and  small  businesses. 

The  annual  regulatory  burden  in  the  United  States  is  more  than  $500  billion,  or 
$5,000  per  household.   This  amounts  to  nearly  one-half  of  the  typical  famUy's  annual  federal 
tax  burden.    However,  the  regulatory  burden  is  a  hidden  tax  that  does  not  receive  the  public 
scrutiny  reserved  for  regular  tax  increases.    Consumers  pay  the  costs  indirectly,  through 
higher  priced  goods  and  services  and  through  a  restricted  choice  of  products  available  in  the 
marketplace.    Although  hidden  from  the  consumer,  the  regulatory  burden  has  real  impacts  on 
the  consumer's  quality  of  life. 

The  burden  of  federal  regulation  is  also  borne  disproportionately  on  the  shoulders  of 
small  businesses.    Paperwork  requirements  and  regulatory  mandates  can  require  significant 
human  resource  and  time  requirements  that  redirect  the  efforts  of  small  businesses  away  from 
entrepreneurial  growth  and  toward  recordkeeping  and  other  non-productive  activities.    Such 
burdens  reduce  business  expansion  that,  in  turn,  can  reduce  job  growth.    A  July  17,  1995 
article  in  the  Washington  Post  provides  an  overview  of  the  expansive  regulations  confronted 
by  small  businesses  in  the  United  States.   The  Washington  Post  estimates  that  one  small  firm, 
Drypers  Corp.,  paid  $1,164,510  last  year  to  comply  with  federal  paperwork  requirements.' 


'See  Jay  Matthews.  "All  Too  Often,  the  Regulatory  Paper  Trail  Leads  Nowhere."  Washington  Post, 
Monday,  July  17.  p.  A-9. 
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Such  regulatory  burdens  impose  significant  costs  on  the  most  dynamic  sector  of  the 
economy.   During  the  economic  expansion  from  1982  to  1989,  small  businesses  (defined  as 
firms  with  fewer  than  500  employees)  were  responsible  for  two  out  of  every  three  new  net 
new  jobs  created.   Firms  with  fewer  than  20  employees  generated  just  over  half  of  the  new 
jobs  during  this  period.^  Excessive  paperwork  and  red  tape  reduces  the  ability  of  small 
business  to  create  new  jobs  and  opportunities. 

Overall,  the  government  burden  on  small  business  increased  over  34  percent  between 
1989  and  1992,  halting  job  creation  in  small  businesses.   To  adjust  to  the  higher  costs  of 
doing  business,  small  businesses  rely  on  some  combination  of  higher  prices  for  consumers  on 
final  goods  and  services,  and  lower  prices  for  labor  (or  reduced  levels  of  employment)  and 
other  factors  of  production.    Consequently,  consumers  may  face  higher  prices,  restricted 
availability  of  goods  and  services,  and  fewer  job  opportunities. 

Despite  recent  efforts  to  reinvent  government,  small  businesses  continue  to  face  a 
substantial  regulatory  burden.    Consider  the  food  safety  rule  currently  under  consideration  by 
the  Food  Safety  and  Inspection  Service  (FSIS)  of  the  U.S.  Department  of  Agriculture.   The 
proposed  rule  would  significantly  alter  current  food  safety  programs  by  implementing  a  new 
approach  to  inspections  using  the  principles  of  Hazard  Analysis  Critical  Control  Points 
(HACCP).    Although  increasing  the  safety  of  our  food  supply  is  a  laudable  goal,  the 
proposed  approach  may  not  be  the  best  alternative,  particularly  from  a  small  business 
perspective.    In  fact,  the  Office  of  Advocacy  within  the  Small  Business  Administration,  in  its 
comments  on  the  proposed  rule,  stated,  "...the  plan  as  proposed,  fails  to  meet  fundamental 
agency  objectives,  fails  to  meet  Administration  objectives  of  reduced  regulation  and 
paperwork,  and  fails  to  account  adequately  for  the  special  compliance  problems  likely  to  be 
encountered  by  small  businesses."'  The  comments  continue,  stating  that,  "Unless  FSIS  has 
connections  with  the  Psychic  Friends  Network,  FSIS's  assumptions  about  the  high  level  of 
projected  savings  [from  new  inspection  procedures]  defy  rational  thinking  and  analysis." 

A  Regulatory  Reform  Report  Card 

To  ease  the  burden  on  small  businesses  and  consumers,  regulatory  reform  must 
reassess  the  existing  regulatory  burden  and  introduce  institutional  changes  to  ensure  that 
future  regulations  provide  benefits  in  excess  of  their  costs.    Current  regulatory  reform  bills  in 
the  House  and  Senate  attempt  to  provide  the  institutional  changes  necessary  for  true 
regulatory  reform.   The  use  of  cost-benefit  analysis  and  risk  assessments  based  on  sound 
science  will  promote  a  more  reasonable  approach  to  regulation  that  avoids  excessive  or 
unnecessary  regulations.    Moreover,  judicial  review  and  lookback  provisions  offer  the 


^ee  "Derailing  the  Small  Biisiness  Job  Express,"  Joint  Economic  Committee,  November  7,  1992. 

'See   Office  of  Advocacy,  Small  Business  Administration,  comments  on  "Regulatory  Impact  Analysis  for 
the  Proposed  Rules  Regarding  Pathogen  Reduction  in  Red  Meat  and  Poultry,  Hazard  Analysis  Critical  Control 
Point  (HACCP)  Systems;  Docket  No.  93-016P,  60  Fed.  Reg.  6774,"  July  5,  1995. 
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opportunity  to  hold  federal  agencies  accountable  for  their  actions  and  to  address  burdensome 
regulations  already  on  the  books  that  do  not  provide  and  net  benefits.    H.R.  9~a  component 
of  the  Contract  with  America-and  S.  343  are  regulatory  reform  measures  that  attempt  to 
implement  a  more  reasonable  rulemaking  process  based  on  sound  science  and  a  careful 
examination  of  the  costs  and  benefits  of  federal  regulations. 

It  is  important  to  realize  that  regulatory  reforms  that  eliminate  unnecessary  paperwork 
and  mandates  are  particularly  important  to  small  businesses.    In  many  instances,  larger,  well- 
established  firms,  rely  on  regulations  as  barriers  to  entry  that  limit  the  ability  of  smaller 
firms  to  enter  the  market.   For  example,  the  Washington  Post  reports  that  larger  companies 
use  patent  laws  against  small  competitors  such  as  Drypers  Corp.,  which  I  referred  to  earlier. 
In  many  ways  true  regulatory  reform  is  an  issue  of  small  business,  not  big  business.    Broad- 
based  regulatory  reform  bills  would  provide  a  boost  to  small  business  by  curtailing  the 
practice  of  limiting  competition  through  regulation. 

In  addition  to  comprehensive  regulatory  reform  bills,  there  are  a  number  of  ways  the 
Administration  can  eliminate  excessive  or  unnecessary  regulations  on  small  business.   In 
recent  months  President  Clinton  has  unveiled  several  major  reform  efforts  that,  if  fully 
implemented,  could  reduce  the  regulatory  burden.    In  conjunction  with  the  President's 
executive  order  on  regulatory  reform,  the  recent  reforms  provide  the  opportunity  revisit  the 
regulatory  burden  with  an  eye  toward  eliminating  those  regulations  that  provide  no  net 
benefits. 

Executive  Order  No.  12866 

The  first  place  to  start  when  assessing  the  impact  of  the  administration's  reform 
efforts  is  Executive  Order  12866.    Signed  by  President  Clinton  in  1993,  the  order  outlined 
new  guidelines  for  the  agencies  and  the  Office  of  Information  and  Regulatory  Affairs  when 
promulgating  and  reviewing  regulations.    Although  in  many  ways  the  executive  order 
weakens  the  centralized  review  process,  it  does  contain  recommendations  that  agencies  use 
both  risk  assessment  and  market-based  regulations  wherever  possible.    In  terms  of  reform, 
these  two  points  alone  would  do  much  to  reduce  the  regulatory  burden. 

Insight  into  the  current  regulatory  process  is  offered  in  a  recent  study  by  the  Institute 
for  Regulatory  Policy  of  Environmental  Protection  Agency  (EPA)  regulations  issued  by  the 
Clinton  Administration.   This  study  examined  all  EPA  proposed  and  final  rules  published  in 
the  Federal  Register  during  the  second  six  months  after  the  Clinton  regulatory  reform 
executive  order  took  effect.    Based  on  an  analysis  of  222  substantive  rulemakings,  the  study 
found  that  only  six  rulemakings  offered  a  determination  that  there  was  a  "compelling  public 
need"  for  regulation,  and  only  six  rulemakings  demonstrated  that  the  benefits  justified  the 
costs  of  regulation.    Moreover,  only  14  rulemakings  examined  regulatory  alternatives,  and 
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only  eight  of  these  stated  that  the  most  cost-effective  rule  had  been  adopted.* 

Initially,  it  would  be  valuable  for  the  administration  to  conduct  a  similar  exercise  for 
all  agencies  covered  by  the  executive  order  and  provide  the  findings  to  the  Congress.    In 
addition,  the  administration  should  require  all  agencies  to  provide  a  discussion  of  the  use  of 
risk  assessments  and  market-based  incentives  in  the  rulemaking  process.    A  listing  of  the 
number  of  risk  assessments  conducted  as  well  as  the  number  of  rules  where  market-based 
incentives  were  considered  as  well  as  the  number  of  rules  where  market-based  incentives 
were  actually  adopted  would  be  useful.   Both  risk  assessment  and  market-based  regulations 
have  been  identified  as  powerful  tools  for  minimizing  the  regulatory  burden  and  ensuring  that 
scarce  resources  are  allocated  effectively.   For  example,  Steven  J.  Milloy  has  found  that 
sound  risk  assessment  can  reduce  the  costs  of  Superfund  cleanups  by  60  percent.'  Market- 
based  regulations  in  the  acid  rain  program  have  reduced  emissions  at  one-quarter  of  the 
initial  costs  and  20  percent  ahead  of  schedule.   The  administration  should  use  these  tools  at 
every  opportunity. 

Reinventing  Government 

In  March  1995,  President  Clinton  launched  the  "Regulatory  Reinvention  Initiative"  to 
clarify  the  importance  of  regulatory  reform  and  to  provide  guidelines  to  federal  agencies  for 
regulatory  reform.    In  a  memorandum  to  the  agencies.  President  Clinton  stated,  "...not  all 
agencies  have  taken  the  steps  necessary  to  implement  regulatory  reform.   To  reaffirm  and 
implement  the  principles  of  Executive  Order  No.  12866,  regulatory  reform  must  be  a  top 
priority."*  President  Clinton  goes  on  to  require  a  "page-by-page"  review  of  each  agency's 
regulatory  program. 

Under  the  Regulatory  Reinvention  Initiative,  agencies  are  required  to  carefully 
implement  regulatory  review  as  outlined  in  Executive  Order  No.  12866.   This  includes 
identifying  obsolete  regulations,  requiring  a  greater  use  of  risk  assessment,  and  establishing 
flexible  regulatory  goals  that  can  be  met  through  performance  standards  and  market-based 
mechanisms.    In  measuring  progress  on  eliminating  unnecessary  regulatory  burdens,  it  would 
be  useful  to  have  the  agencies  report  on  their  reform  efforts  in  each  of  these  areas.    A 
regular  six-month  report,  for  example,  would  be  a  useful  tool  for  evaluating  progress. 

In  addition  to  the  general  reform  measures  aimed  at  easing  the  overall  regulatory 
burden  facing  small  businesses.  President  Clinton  has  also  announced  particular  reforms 


'Ensuring  Accountability  for  Developing  Well-Founded  Federal  Regulations,  The  Institute  for  Regulatory 
Policy,  Federal  Focus,  Inc.,  April  1995,  Washington.  D.C. 

'See  Steven  J.  Milloy,  Science-Based  Risk  Assessment:  A  Piece  of  the  Superfund  Puzzle,  National 
Environmental  Policy  Institute,  Washington,  D.C,  1995. 

'See  'Regulatory  Reinvention  Initiative,*  White  House  Memorandum,  March  4,  1995. 
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within  those  agencies  responsible  for  much  of  the  regulation  and  paperwork  imposed  on 
small  businesses:  the  Environmental  Protection  Agency  (EPA),  the  Occupational  Safety  and 
Health  Administration,  and  the  Food  and  Drug  Administration.    An  accurate  yardstick  of 
reform  should  also  include  specific  measurements  on  these  specific  initiatives. 

The  Environmental  Protection  Agency 

In  the  past  two  decades,  health  and  safety  regulations-particularly  environmental 
regulations—have  superseded  economic  regulation  as  the  major  force  behind  regulatory 
expansion.    For  example,  by  the  year  2000  existing  environmental  regulations  will  cost 
American  consumers  more  than  $185  billion  annually.   The  cost  of  Superfund  alone  has  been 
estimated  at  $150  billion  over  the  next  20  years.   The  Administration  has  acknowledged  the 
burden  that  environmental  regulations  may  impose,  and  the  EPA  has  taken  steps  to  identify 
and  eliminate  needless  regulations.    In  fact,  the  EPA  has  told  the  White  House  that  nearly 
three-quarters  of  Title  40  of  the  Code  of  Federal  Regulations  will  be  deleted  or  modified 
(although  EPA  states  that  most  changes  are  "relatively  small  ones").   The  EPA  has  also 
announced  a  25  percent  reduction  in  paperwork. 

Any  measure  of  the  Administration's  efforts  to  ease  the  burden  on  small  business 
should  include  an  evaluation  of  the  EPA's  progress  towards  the  goals  it  has  identified  in  its 
report  to  the  President.   The  following  elements  are  of  particular  interest:  open-market  air 
emissions  trading,  effluent  trading  in  watersheds,  refocusing  hazardous  waste  regulation  on 
high  risk  wastes,  refocusing  drinking  water  treatment  requirements  on  the  highest  risks, 
expanding  the  use  of  risk  assessment,  the  25  percent  reduction  in  paperwork,  one-stop 
emission  reports,  risk-based  enforcement,  incentives  for  auditing,  disclosure  and  correction, 
and  self  certification. 

It  is  important  to  monitor  progress  with  these  reforms.   Both  the  executive  branch  and 
the  Congress  can  play  a  significant  role  in  moving  these  reforms  forward.   The  value  of  an 
ongoing  assessment  of  agency  progress  by  an  outside  body  such  as  the  Congress  cannot  be 
overstated.    Many  of  the  reforms  announced  by  the  EPA  and  the  White  House  are  not  new. 
In  fact,  many  of  the  same  recommendations  were  made  during  the  Bush  Administration. 
Previous  attempts  at  reform  relied  exclusively  on  the  agency  for  implementation;  I  would 
recommend  that  current  reform  attempts  be  accompanied  by  Congressional  oversight  and 
monitoring  to  ensure  their  success. 

The  Food  and  Drug  Administration 

The  Food  and  Drug  Administration  (FDA)  has  regulatory  jurisdiction  over 
approximately  25  cents  out  of  every  consumer  dollar.   The  agency  has  been  criticized  for  its 
delays  in  approving  new  medical  technology  in  a  timely  fashion.   The  costs  of  delays  and 
onerous  regulation  on  small  business  have  not  been  fully  appreciated.    According  to  the 
Medical  Device  Manufacturers  Association,  72  percent  of  all  medical  device  companies 
employ  50  or  fewer  employees.   There  are  over  7,000  medical  device  companies  in  the 
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United  States  employing  approximately  270,000  Americans.  Similarly,  the  makeup  of  the 
biotech  industry  is  largely  small  businesses.  Ernst  and  Young  reports  that  37%  of  biotech 
publicly  held  biotech  companies  in  the  United  States  employ  fewer  than  50  people. 

In  April  of  this  year,  as  part  of  the  National  Performance  Review,  the  Administration 
presented  the  report  "Reinventing  Drug  and  Medical  Device  Regulations."   The  Congress 
should  consider  the  following  criteria  to  judge  the  effectiveness  of  the  Administration's 
proposals: 

•  Review  Times.   At  a  minimum,  the  FDA  needs  to  adhere  to  statutory  review 
times  for  medical  product  approvals.    Every  day  the  FDA  improves  its  review 
time  performance,  patients  are  granted  access  to  better  medical  technology. 

•  Dissemination  of  Scientific  Information.   The  FDA  does  not  allow  the  free 
dissemination  of  medical  information  from  researchers  and  manufacturers  to 
doctors  and  patients.   Efforts  to  lift  these  restrictions  should  be  encouraged  and 
monitored  over  time. 

•  Medical  Device  Exemptions  from  Premarket  Notification.   The  agency  should 
exempt  at  least  125  additional  medical  device  categories  from  premarket 
notification  requirements.   Even  if  the  Administration  achieves  this  modest 
goal,  only  about  one-third  of  all  device  categories  will  be  exempted  from 
agency  review. 

•  Other  areas  to  examine:   Simplification  of  Good  Manufacturing  Practice 
(GMP)  regulations,  updated  export  regulations,  relief  from  adverse  incident 
and  medical  device  reporting  paperwork  requirements,  elimination  of  the 
Reference  List  program  (including  a  separation  of  510(k)  product  submissions 
and  GMP  violations),  and  the  elimination  of  the  FDA  policy  of  "comparative 
effectiveness"  when  evaluating  new  product  applications. 

The  Occupational  Safety  and  Health  Administration 

The  Administration's  Reinventing  Government  initiative  also  includes  the 
Occupational  Safety  and  Health  Administration  as  an  agency  where  reforming  the  existing 
regulatory  program  could  substantially  ease  the  regulatory  burden.   In  fact,  the  National 
Performance  Review  report  states:  "Many  people  see  OSHA  as  an  agency  so  enmeshed  in  its 
own  red  tape  that  it  has  lost  sight  of  its  own  mission.    And  too  often,  a  "one-size-fits-all" 
regulatory  approach  has  treated  conscientious  employers  no  differently  from  those  who  put 
workers  needlessly  at  risk."'  In  response  to  such  concerns,  the  National  Performance 
Review  outlines  a  streamlined  approach  to  regulation  that  includes  three  major  components: 


^See  President  Bill  Clinton  and  Vice  President  Al  Gore,  "The  New  OSHA:  Reinventing  Worker  Safety  and 
Health,'  National  Performance  Review,  May  1995,  p.  2. 
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•  The  New  OSHA:  A  shift  away  from  the  traditional  command-and-control  approach  to 
regulation.   Regulations  should  be  crafted  to  provide  choice  and  flexibility  that 
provide  employers  the  flexibility  to  comply  with  regulatory  mandates  in  the  most  cost- 
effective  manner. 

•  Common  Sense  Regulation:  Focus  regulations  on  those  hazards  that  pose  the  greatest 
risk  to  workers,  and  eliminate  or  modify  out-of-date  regulations  that  do  not  provide 
beneflts. 

•  Results,  Not  Red  Tape:  OSHA  will  shift  its  priorities  to  focus  on  serious  hazards  and 
dangerous  worlq)laces  when  implementing  and  enforcing  regulations.   The  focus  will 
be  on  improved  safety  and  eliminating  red  tape. 

True  reforms  along  these  lines  would  help  strengthen  our  country's  small  businesses. 
In  turn  this  would  create  jobs  and  increase  our  competitiveness  in  a  global  economy.   It  is 
important,  dierefore,  to  ensure  real  success  with  these  reform  efforts.    Periodic  reviews  of 
agency  progress  that  includes  quantifiable  and  objective  goals  and  timetables  would 
underscore  the  importance  of  reform  and  speed  the  process. 

In  the  past,  one  of  the  major  problems  with  OSHA  has  been  a  reliance  on  an 
"enforcement  first"  approach  to  regulation  at  the  expense  of  compliance  assistance  aimed  at 
helping  small  businesses  conform  with  OSHA  regulations.  The  Administration's  reforms  of 
OSHA  seek  to  tilt  the  balance  back  toward  compliance  assistance,  achieving  the  same  goals 
of  worker  safety  and  health,  but  with  less  punitive  measures.  Identifying  how  OSHA  plans 
to  increase  employer  participation  in  the  on-site  and  voluntary  protection  programs  would  be 
an  important  measure  of  OSHA  reform.  Although  the  National  Performance  Review  report 
fails  to  mention  specifically  these  two  programs,  both  represent  successful  but  under-utilized 
efforts  to  enhance  voluntary  compliance  among  businesses. 

Another  problem  of  past  enforcement  has  been  treating  all  business  owners  alike, 
making  no  distinctions  between  those  who  make  good  faith  efforts  to  enhance  worker  safety 
and  those  who  do  not.  The  reforms  call  for  focused  inspections  that  target  problem 
employers  and  those  activities  that  pose  the  greatest  risk  in  the  workplace.   Progress  in  this 
area  may  be  measured  in  terms  of  how  many  focused  inspection  programs  have  been 
established.   A  focused  inspection  is  tailored  to  specific  industries  and  specific  hazards  and 
can  be  used  as  an  alternative  to  general  inspections  for  those  firms  with  safety  programs  in 
place.   The  level  of  reliance  on  focused  inspections  and  the  number  of  industries  for  which 
they  have  been  developed  are  both  measures  of  reform  that  should  be  monitored  and 
evaluated  over  time. 

Citations  issued  by  OSHA  may  also  provide  evidence  of  reform.   For  example,  have 
there  been  changes  in  the  level  of  citations  compared  to  past  citations,  particularly  with 
respect  to  the  number  of  minor  violations?  And  are  the  citations  identified  by  OSHA's  900 
inspectors  related  to  genuine  safety  hazards  and  swift  abatement  of  the  problem?  The 
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citation  record  is  a  good  measure  of  the  degree  of  institutional  change  within  the  agency. 
OSHA  inspectors  are  often  the  only  interface  between  employers  and  the  agency,  and 
employers  will  measure  reform  based  on  the  behavior  of  inspectors. 

Reform  also  requires,  however,  a  review  of  the  underlying  institutions  and  regulations 
of  OSHA.   The  agency  has  claimed  it  will  review  its  695  rules  to  determine  whether  change 
is  necessary.   This  effort  should  be  encouraged  and  goals  identified.   How  many  regulations 
have  been  reviewed?  How  many  eliminated?  How  many  modified?   And  how  many 
regulations  have  been  streamlined  and  rewritten  in  plain  English  so  that  business  owners  can 
understand  what  they  must  do  to  comply?  OSHA  appears  determined  to  move  forward  with 
reforms.   If  properly  conducted,  much  of  the  burden  on  small  businesses  may  be  eased.   The 
agency  itself  is  devising  a  program  for  measuring  the  success  of  its  reforms.    It  would  be 
useful  to  examine  the  agency's  measures  of  success  as  well  as  the  extent  to  which  the 
program  for  monitoring  reform  efforts  has  been  adopted  by  the  agency. 

Paperwork  Reduction  Act  of  1S>95 

Federal  paperwork  requirements  impose  real  costs  on  consumers  and  businesses.   In 
1992,  the  federal  paperwork  burden  was  roughly  6.5  billion  hours,  which  is  equivalent  to 
more' than  3  million  people  working  full  time  simply  to  comply  with  federal  information 
requests.   The  Paperwork  Reduction  Act  established  the  Office  of  Information  and 
Regulatory  Affairs  to  streamline  the  paperwork  burden.    Since  1980,  it  is  estimated  that 
OIRA  has  eliminated  600  million  hours  of  unnecessary  paperwork,  saving  consumers  and 
businesses  more  than  $6  billion  annually,  by  modest  estimates.   However,  a  1990  Supreme 
Court  Decision,  Dole  v.  United  Steelworkers  of  America,  opened  a  major  loophole  that  may 
exempt  at  one-third  of  the  federal  paperwork  burden  from  OIRA's  review. 

This  year,  however,  President  Clinton  signed  the  Paperwork  Reduction  Act  of  1995 
into  law.   The  new  Paperwork  Reduction  Act  was  an  important  element  of  the  House's 
Contract  with  America  that  received  strong  bipartisan  support  in  both  houses  of  Congress. 
The  reauthorization  was  written  in  the  true  spirit  of  the  original  act,  with  the  exphcit  goal  of 
minimizing  the  federal  paperwork  burden  imposed  on  the  public.   The  new  law  provides  the 
tools  and  flexibility  to  eliminate  excessive  federal  information  requests  and  provides 
consumers  and  businesses  an  avenue  to  evaluate  and  participate  in  the  information  collection 
review  process. 

The  proposed  rule  for  the  Paperwork  Reduction  Act  of  1995  was  recendy  pubUshed  in 
the  Federal  Register.   Citizens  for  a  Sound  Economy  Foundation  is  currentiy  evaluating  the 
rule  and  wUl  file  comments.   To  guarantee  that  consumers  and  small  businesses  achieve  the 
fuU  benefits  of  the  legislation,  it  may  be  useful  to  have  this  Committee  examine  aU  comments 
filed  on  the  proposed  rule  to  ensure  that  they  are  taken  into  consideration  when  developmg 
the  final  rule. 

A  major  element  of  the  Reinventing  Government  Initiative  calls  for  reducing  the 
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paperwork  burden  within  the  various  agencies.   The  EPA,  for  example,  will  reduce  its 
paperwork  burden  by  25  percent.    For  this  to  be  a  meaningful  exercise,  however,  the  EPA- 
and  all  federal  agencies-must  carefully  establish  the  baseline  for  the  agency's  paperwork 
burden.   This  requires  an  accurate  assessment  of  all  information  collection  requests  made  by 
the  agency,  as  well  as  identifying  any  "bootleg"  information  requests  that  exist  within  the 
agency.   Only  after  the  baseline  is  clearly  established  will  meaningful  reductions  in 
paperwork  and  red  tape  be  possible. 

Conclusion 

The  administration's  announcements  and  intentions  for  reform  will  yield  little  if 
agency  discretion  is  overlooked.   The  federal  bureaucracy  has  established  itself  as  the  fourth 
branch  of  government,  something  that  was  not  contemplated  by  the  Founding  Fathers. 
Consequently,  constraining  agency  behavior  can  be  difficult,  and  in  many  instances,  public 
accountability  is  weak.    Efforts  to  reform  the  rulemaking  process  must  address  this 
fundamental  concern.    Reforms  that  require  cost-benefit  analysis  and  risk  assessment  are  an 
important  step  towards  more  reasonable  regulations,  but  these  efforts  must  be  reinforced  with 
statutory  changes  that  alter  regulators'  incentives  and  limit  bureaucratic  discretion.   Judicial 
review  and  a  broad  scope  of  applicability  for  reform  measures  would  increase  accountability 
by  changing  the  underlying  rules  of  the  game.    And  efforts  to  monitor  and  evaluate  agency 
progress  over  time  provide  a  greater  degree  of  accountability  that  should  make  agencies  more 
responsive  to  small  businesses  and  the  public  in  general.    It  should  be  noted  that  in  a 
December  5,  1994  report  on  the  National  Performance  Review's  first  round  of  reforms,  the 
General  Accounting  Office  found  that  only  one  of  the  eleven  recommendations  made  in 
September  1993  had  been  fully  implemented.*  This  Committee's  oversight  can  help  ensure 
better  results  with  the  latest  round  of  regulatory  reforms. 

Whether  federal  agencies  rely  on  sound  science  and  objective  cost-benefit  analysis 
should  not  be  a  political  decision.   The  American  public  has  paid  more  than  $1.5  trillion  to 
comply  with  federal  regulations  over  the  past  twenty-five  years-it  is  incumbent  upon  the 
government  to  ensure  that  this  money  has  not  been  squandered  and  that  any  future 
investments  in  health  and  safety  regulations  will  be  guided  by  sound  principles.    I  urge  the 
Small  Business  Committee  to  move  forward  with  its  efforts  to  monitor  and  measure 
regulatory  reform. 


'See,  General  Accounting  Office,  'From  Red  Tape  to  Results:  Creating  a  Government  that  Works  Better 
and  Costs  Less,'  Washington,  D.C.,  December  S,  1994. 
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The  Regulatory  Report  Card 
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Madam  Chairman,  my  name  is  Mark  Isakowitz  and  I  am  the  Director  of  Federal 
Governmental  Relations  in  the  House  of  Representatives  for  the  National  Federation  of 
Independent  Business  (NFIB).  NFIB  is  the  nation's  largest  small  business  advocacy  organization, 
representing  more  than  600,000  small  business  owners  in  all  50  states  and  the  District  of 
Columbia.  The  typical  NFIB  member  employs  five  people  and  grosses  $250,000  in  annual  sales. 
NFIB's  membership  mirrors  the  nation's  industry  breakdown  with  a  majority  of  its  members  in 
the  service  and  retail  sectors. 

I  want  to  thank  you  Madam  Chairman  and  the  conunittec  for  having  me  here  at  this 
oversight  hearing  to  discuss  one  of  the  most  frustrating  and  aggravating  proWems  facing  small 
business  owners  today  --  government  paperwork,  red  tape  and  regulation. 

There  is  a  lack  of  consensus  on  a  great  number  of  issues  facing  this  country.  But  there 
is  growing  bipartisan  agreement  about  a  phenomena  that  is  taking  place  in  America's  small 
business  sector  --  the  burden  created  by  federal  regulation  falls  predominantly  and 
disproportionately  on  the  very  people  who  we  rely  upon  to  create  jobs,  small  business  owners. 
To  that  end,  I  would  like  to  focus  on  four  topics  today.  First,  I  will  describe  to  the  committee 
the  fhistration  of  dealing  with  regulations.  Second,  I  will  give  an  overview  of  NFIB's  legislative 
agenda  in  the  regulatory  area.  Third,  I  will  discuss  NFIB's  views  on  the  Administration's 
regulatory  relief  initiatives.  And  fmally,  I  will  address  the  question  you  have  posed  --  how  do 
we  best  design  a  "Report  Card  on  Regulatory  and  Paperwork  Reduction"  that  best  assesses 
whether  regulatory  relief  initiatives  arc  working. 


The  Costs  and  Horrors  of  Regulations 

Small  business  owners  across  this  country  are  being  trampled  by  the  costs  and  burdens 
associated  with  regulations.  The  evidence  is  abundant  and  also  easily  convincing.  NFIB  has 
gathered  it  from  our  own  research,  others  in  Washington  researching  this  issue,  and  most 
importantly  from  individual  members  who  are  struggling  to  comply  with  the  federal  government's 
web  of  regulations. 

The  NFIB  Education  Foundation,  NFIB's  research  arm,  published  in  1992  an  extensive 
survey  entiUed  "Small  Business  Problems  and  Priorities".  It  looked  at  and  ranked  the  top  75 
problems  facing  small  business.  And  to  the  surprise  of  many,  problems  relating  to  regulation  and 
government  paperwork  were  the  fastest  rising  area  of  concern  in  the  entire  survey. 

Another  NFIB  Education  Foundation  study  ("New  Business  in  America")  clearly  illustrates 
the  impact  regulations  have  on  new  businesses,  which  create  about  one-third  of  the  new  jobs  in 
the  economy.  The  study  found  that  of  all  the  challenges  faced  by  a  new  business,  owners  are 
least  prepared  to  deal  with  government  regulations  and  red  tape,  and  are  generally  surprised  by 
the  extent  to  which  government  plays  a  role  in  their  business. 
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When  looking  at  the  data  it  is  easy  to  see  why  regulations  are  the  fastest  growing  concern 
to  small  business  owners.  The  dead-weight  loss  to  society  from  regulation  is  estimated  to  be 
more  than  $1  trillion  dollars  per  year.  By  dead- weight  I  mean  that  the  losses  due  to  regulation 
exceed  the  benefits  of  the  regulation  by  more  than  $  1  trillion  per  year. 

According  to  studies  done  by  Thomas  Hopkins  of  the  Rochester  Institute  of  Technology, 
and  William  G.  Laffer,  in  and  Nancy  Bord  of  the  Heritage  Foundation,  the  direct  costs  of 
regulatory  compliance  to  businesses  that  are  associated  with  regulatory  compliance  are 
somewhere  in  the  range  of  $500  billion  to  $800  billion  dollars.  The  cunent  Administration 
pointed  out  in  its  National  Performance  Review  that  the  compliance  cost  imposed  by  federal 
regulations  on  the  private  sector  were  at  least  $430  billion  per  year  or  9  percent  of  GDP. 

Complying  with  regulations  costs  our  economy  dearly.  The  hidden  tax  of  complying  with 
regulation  is  no  less  a  tax  than  any  other  government  levy.  And  when  it  comes  to  businesses, 
this  hidden  tax  is  regressive;  it  hits  the  "little  guy"  the  hardest. 

There  are  several  reasons  why  smaller  businesses  bear  a  heavier  regulatory  burden  than 
larger  businesses.  One  reason  has  to  do  with  the  fixed  cost  aspect  of  regulation.  Almost  all 
regulations  have  some  fixed  costs.  Fixed  costs  are  independent  of  output,  i.e.,  any  company 
affected  by  the  regulation  pays  the  same  fixed  cost.  An  example  of  fixed  costs  would  be  a 
requirement  that  every  firm  complete  a  lengthy  quarterly  report  submission  to  a  regulatory 
agency.  It  would  cost  every  firm  the  same  amount  to  complete  the  report  But  larger  firms  can 
spread  the  fixed  costs  over  large  quantities  of  output.  The  average  fixed  cost  or  fixed  cost  per 
unit  of  output  is  low,  therefore,  it  has  only  a  small  effect  on  price.  The  smaller  company  with 
the  same  fixed  cost,  but  lower  levels  of  output,  has  a  much  higher  fixed  cost  per  unit  of  output 
If  the  smaller  firm  passes  the  cost  on  to  the  consumer  by  raising  prices,  fewer  will  buy  the 
product  at  the  higher  price  and  profits  will  fall. 

This  is  a  technical  explanation,  but  simply  put  small  business  because  of  economies  of 
scale  is  not  equipped  to  deal  with  federal  regulations.  Walk  into  any  small  business  and  look 
for  the  accounting  department  the  legal  counsel,  or  the  human  resources  division.  You  will  not 
find  them. 

Unfortunately,  the  case  I  just  made  has  never  been  understood  by  bureaucrats.  The 
avalanche  of  regulation  continues  to  pummel  the  small  business  owner.  Case  in  point  there  were 
64.914  pages  in  the  Federal  Register  in  1994,  this  is  compared  to  44,812  pages  in  1986  ~  an 
increase  of  20, 102  pages.  Just  remember  how  small  the  print  is  on  each  page  of  the  Federal 
Register  and  one  can  begin  to  conceptualize  the  burden  of  the  regulatory  avalanche. 
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Small  Business  Legislative  Agenda 

Over  the  past  six-months,  NFIB  has  been  working  hard  to  see  that  regulatory  relief  is 
being  undertaken  by  Congress.  In  the  ftrst  one  hundred  days  Nhll*  members  from  across  the 
country  flooded  members  of  Congress  with  pleas  for  reducing  the  government  regulatory  burden. 

NFIB  fully  supported  the  regulatory  reform  proposals  in  the  Contract  With  America  and 
applauded  the  House  for  taking  the  fu'st  big  step  in  easing  regulations  on  small  business. 

For  many  years  NhlB  members  had  been  calling  for  many  of  the  legislative  initiatives 
found  in  the  Contract  With  America.  No  single  issue  exemplifies  this  as  that  of  reform  of  the 
Regulatory  Flexibility  Act 

The  Small  Business  Regulatory  Flexibility  Act  was  enacted  in  1980  to  help  ease  the 
regressive  impact  of  "one-sire-fits-all"  regulations  on  small  business.  It  was  intended  to  force 
regulators  to  consider  the  differences  between  big  and  small  businesses  and  to  reduce  the  burden 
on  small  businesses.  Unfortunately,  the  Regulatory  Flexibility  Act  doesn't  work  because  there 
is  no  way  to  challenge  the  compliance  of  the  regulators  in  court 

The  House  passed  legislation  that  would  solve  this  problem  by  instituting  a  judicial  review 
component  for  the  Reg-Flex  Act.  With  judicial  review  regulators  would  have  to  think  twice 
when  they  try  to  exploit  loopholes  in  the  Regulatory  Flexibility  Act-or  they  will  get  taken  to 
court. 

Another  initiative  passed  in  the  first  one  hundred  days  was  the  Paperwork  Reduction  Act 
Small  business  for  years  has  been  asking  for  relief  from  the  avalanche  of  paperwork.  This 
legislation,  signed  into  law  by  the  President  will  go  along  way  in  answering  cries  from  small 
business  owners  for  help  from  the  paperwork  nightmare. 

Beyond  these  two  very  important  regulatory  reforms,  the  House  passed  several  other 
pieces  of  legislation  to  streamline  regulation.  For  example,  the  House  passed  important  private 
property  rights  protections  legislation  and  restricted  government  takings  of  private  land.  The 
House  also  passed  legislation  to  require  regulators  to  use  risk  assessment/cost  benefit  analysis  or 
a  regulatory  impact  analysis  when  writing  their  rules.  And  finally,  the  House  passed  a  much 
needed  regulatory  moratorium  that  requires  agencies  to  stop  and  review  what  they  are  doing  in 
the  regulatory  arena. 

Small  business  across  this  nation  applauds  what  the  House  has  accomplished  in  such  a 
short  time  period.  They  now  wait  in  anticipation  for  the  Senate  to  follow  suit  and  bring  much 
needed  regulatory  relief  through  legislation. 
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Administration's  Regulatory  Initiatives.^  The  good  with  the  bad. 

The  Good 

While  much  has  been  done  to  streaniline  regulations  from  Capitol  Hill,  the  Administration 
has  put  some  initiatives  forward  to  reduce  regulations.  The  President  deserves  credit  for  recently 
improving  the  tone  of  the  Administration  on  regulatory  reduction.  In  September  1993,  the 
President  issued  Executive  Order  No.  12866  on  Regulatory  Planning  and  Review  which  called 
upon  all  the  agencies  to  ease  the  burdens  of  regulations  on  the  entire  regulated  community.  This 
E.O.  was  to  be  done  through  directives  that  called  upon  regulators  to  precisely  follow  existing 
administrative  laws  and  procedures,  to  use  cost/benefit  analysis  and  risk  assessment  and  to  use 
market  based  incentives. 

As  a  follow-up  to  E.O.  12866  the  President  also  issued  a  memo  in  March  of  this  year  for 
heads  of  department  and  agencies  regarding  his  Regulatory  Reinvention  Initiative.  In  this  memo 
the  President  called  on  agency  heads  to  do  a  number  of  things  to  ease  the  burden  of  regulations. 
The  President  requested  that  regulators  first,  cut  obsolete  regulations;  second,  reward  results  not 
red  tape;  third,  get  out  of  Washington  and  create  grassroots  partnerships;  and,  fourth,  negotiate, 
don't  dictate.  The  President  also  asked  the  agency  heads  to  "think  about  other  ways  to  promote 
better  communication,  consensus  building,  and  less  adversarial  environment  and  to  send  their 
thoughts  to  the  Vice  President" 

Some  other  positive  developments  have  come  from  the  Administration  including  the 
President's  signing  of  the  long  awaited  Paperwork  Reduction  Act.  As  previously  stated,  this  law 
will  do  much  to  relieve  small  businesses  paperwork  headaches. 

Some  (but  not  all)  agencies  have  taken  steps  to  adhere  to  the  President's  request  The 
Environmental  Protection  Agency  has  also  contributed  to  the  regulatory  streamlining  process  over 
the  last  several  months.  Positive  initiatives  from  the  EPA  include  expanding  state  small  business 
ombudsmen  offices  to  facilitate  compliance  with  all  environmental  regulations,  giving  small 
business  a  six  month  grace  period  to  comply  with  regulations  and  establishing  sector  specific 
centers  v^th  1-800  lines  and  computer  networks  that  businesses  can  access  to  receive  assistance 
on  details  of  how  to  comply  with  environmental  regulations. 

All  of  these  goals  send  a  positive  tone  and  are  laudable  goals  that  small  business  would 
welcome. 

But...the  Bad 

The  Administration's  regulatory  initiative  can  be  summed  up  best  this  wav  --  Good  Tone 
vs.  Poor  Reality. 


Ill 


Unfortunately,  in  reality,  the  wave  of  regulations  is  still  coming.  The  President  admits 
it  himself  in  his  March  memo  to  agency  heads  regarding  E.O  12866.  It  states  "  ...  not  all 
agencies  have  taken  the  steps  necessary  to  implement  regulatory  reform." 

The  Administration's  tone  versus  what  is  actual  reality  is  illustrated  best  by  a  recent 
Washington  University  study  which  shows  that  the  President's  1996  budget  calls  for  a  6.3  percent 
increase  in  spending  on  regulatory  programs.  The  study  goes  on  to  show  that  the  number  of 
federal  regulators  will  hit  an  all-time  high. 

While  these  numbers  do  provide  a  stark  statistical  illustration  of  the  today's  regulatory 
reality,  many  NFIB  members  and  small  business  owners  have  lended  credence  to  these  statistics. 
In  the  most  recent  data  available  from  the  NFIB  Education  Foundation's  monthly  "Small 
Business  Economic  Trends,"  taxes  and  regulations  were  the  top  two  problems  facing  small 
businesses  in  America.  Moreover,  the  small  business  owners  were  asked  to  rate  the 
Administration's  on  economic  policies.  Forty-six  percent  of  respondents  gave  the  Administration 
a  "poor"  rating  while  only  one  percent  gave  the  Administration  an  excellent  rating. 

Furthermore,  just  last  month  small  business  owners  from  around  the  country  gathered  in 
Washington  for  the  White  House  Conference  on  Small  Business.     Five  of  the  top  ten 
recommendations  from  the  small  business  owners  had  to  do  with  reducing  government  red  tape 
and  paperwork- 
Examples 

With  all  this  evidence  in  their  hands  and  directives  from  the  President  agencies  in  this 
Administration  continue  the  onslaught  of  oppressive  regulations.  There  are  many  examples  I 
could  use  but  here  are  just  a  few  examples  of  regulations  that  continue  to  flourish: 

■  One  such  example  comes  from  small  businesses  least  favorite  agency  —  The  Internal 

Revenue  Service.  Small  business  owners  are  telling  us  that  this  problem  is  getting  worse:  fixing 
it  was  the  top  recommendation  from  the  White  House  Conference  on  Small  Business.  The  issue 
in  question  deals  with  classifying  workers  as  employees  or  independent  contractors. 

For  more  the  twenty  years  the  IRS  has  run  roughshod  through  small  businesses  doing 
audits  to  see  if  workers  have  been  misclassified  as  independent  contractors.  The  guidelines 
regarding  what  constitutes  a  independent  contractor  are  so  vague  they  are  hard  for  many  small 
businesses  to  follow.  In  fact,  the  vagueness  occurs  because  IRS  weighs  the  20  common  law  tests 
for  independent  contractors  differently  in  each  individual  case. 

To  make  matters  worse,  the  IRS  levies  heavy  back  tax  penalties  when  it  determines  a 
company  has  wrongly  classified  an  employee  as  an  independent  contractor.  These  fines  are 
levied  even  if  the  mistake  was  unintentional,  the  employer  fully  reported  all  payments  to  the 
independent  contractor,  and  the  contractor  paid  all  applicable  taxes.  The  IRS  is  currently  taking 
on  all  trucking  companies  in  Houston  on  this  issue.  (NFIB  fully  supports  legislation  introduced 
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by  Congressman  Jon  Christensen  to  clarify  the  definition  of  independent  contractors  and  we  urge 
all  members  of  Congress  to  cosponsor  the  bill,  H.R.  1972) 

■  Another  example  of  cunent  regulatory  hand  grenades  comes  from  the  Department  of 
Labor,  primarily  OSHA.  Three  excessive  regulations  arc  continuing  through  the  regulatory 
process  ~  even  in  this  "Regulatory  Reinvention"  era.  The  first  one  deals  with  a  regulation  to 
regulate  indoor  air  Quality.  The  regulation  requires  that  business  implement  compliance 
programs,  and  provide  detailed  recordkeeping  of  maintenance  records  for  building  systems  among 
other  things.  NFIB  has  studied  the  proposed  regulations  and  has  determined  that  it  would  be 
particularly  difficult  and  costly  for  small  businesses  to  comply  with. 

OSHA  is  also  working  on  a  rule  that  would  address  repetitive  motion  injuries.  Employers 
would  be  required  to  have  written  plans  to  prevent  these  injuries  and  to  redesign  work  areas,  to 
slow  assembly  lines  and  potentially  to  pay  for  medical  bills.  Private  industry  estimates  show  this 
rule  would  cost  the  private  sector  $21  billion  to  implement.  In  recent  testimony  before  Congress, 
OSHA  Administrator  Joseph  Dear  said  the  agency  is  moving  forward  with  an  ergonomics  rule. 

■  As  for  other  agency  problems,  the  Environmental  Protection  Agency  continues  to 
implement  rules  that  call  for  using  "best  available  technologies"  for  environmental  cleanups.  This 
concept,  used  in  the  Clean  Water  Act,  Clean  Air  Act,  and  RCRA,  among  others,  requires  that 
business  owners  use  the  best  available  technology  possible  to  make  their  water,  air,  or  waste 
emissions  as  clean  as  possible.  There  is  no  consideration  of  cost  under  this  standard.  That  is, 
if  a  better  technology  comes  along  that  reduces  the  level  of  toxin  by  one  pan  per  trillion,  even 
this  really  has  no  appreciable  benefit  in  terms  of  reduced  health  risk,  the  new  technology  must 
be  used,  even  if  it  costs  ten  times  as  much. 

■  Some  of  the  Administration's  tone  on  regulations  inside  the  beltwav  have  not  yet  reached 
the  regulators  outside  the  beltwav.  For  example,  the  President  recendy  announced  steps  to  make 
OSHA  inspectors  more  consultative  and  helpful.  Right  around  the  same  time  the  President  made 
this  announcement,  NFIB  member  Norman  Barnard  testified  before  Congress  and  said  the 
following: 

"In  order  to  move  my  three  security  small  businesses  from  the  20th  century  into  the  21st 
century  and  provide  for  the  safety  needs  of  my  employees,  I  need  a  program  of  training, 
education,  consultation  and  cooperation.  I  do  not  need  to  be  told  by  my  local  OSHA  Agency 
to  "go  look  it  up  in  the  public  library."  which  is  what  I  heard  from  OSHA  only  last  week  after 
asking  if  any  safety  pamphlets  or  literature  were  available". 

This  quote  illustrates  that  inside  the  beltway  announcements  do  not  necessarily  change 
the  regulatory  climate  outside  the  beltway.   It  takes  work. 

On  the  legislative  ftont,  the  President  has  sent  a  very  bad  signal  by  promising  to  veto 
broad  regulatory  reform  legislation  in  the  Senate  that  NFIB  members  fully  support  and  have  been 
calling  for  more  than  a  decade. 
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Yes,  it  is  true  that  regulatory  relief  can  be  accomplished  through  agency  alterations,  but 
the  best  way  to  accomplish  true  reform  is  by  changing  the  process  through  legislation.  NFIB 
members  believe  the  regulatory  reform  passed  in  the  Contract  With  America  and  the  regulatory 
reform  issues  being  debated  in  the  Senate  are  the  best  approaches  to  halting  the  regulatory  freight 
train. 


Proposals  for  a  Regulatory  Report  Card 

We've  discussed  options  on  how  best  to  accomplish  regulatory  reform,  but  the  real  crux 
of  why  we  are  here  today  is  to  talk  about  accountability  ~  seeing  if  what  set  forth  becomes 
reality. 

The  following  is  some  suggested  ideas  about  how  best  to  evaluate  regulatory  relief 
initiatives  and  how  to  hold  agencies  accountable  in  the  eyes  of  everyday  American  citizens. 

1.  Legislative  Proposals  and  Actions  •  It  is  one  thing  to  set  a  good  tone  in  the 
executive  branch  for  trimming  down  regulation,  but  it  is  also  another  thing  to  introduce 
or  support  legislation  that  adds  regulations  to  the  books.  Legislative  proposals  by  the 
Administration  should  be  judged  based  on  whether  they  add  to  or  take  away  from  the 
regulatory  burden. 

2.  Oversight  Hearings  -  Chairwoman  Meyers  has  set  a  good  precedent  in  beginning  this 
process  here  today  ~  a  dialogue  of  accountability.  It  is  important  that  on  a  regular 
basis  oversight  hearings  are  held  on  specific  regulations,  with  specific  regulators  and 
agency  heads  testifying.  The  President's  March  1995  memo  is  a  good  starting  point  for 
accountability  in  these  oversight  hearings  and  all  agency  heads  should  be  held  accountable 
for  the  initiatives  outlined  in  the  President's  March  1995  memo. 

3.  G.A.O.  Study  of  Compliance  with  the  Regulatory  Flexibility  Act(RFA)  -  Require 
the  General  Accounting  Office  to  perform  a  study  that  details  agency  by  agency 
compliance  with  the  RFA.  They  should  do  case  studies  that  evaluate  regulatory  flexibility 
analyses  to  determine  agency  compliance  with  the  spirit  of  the  laws.  Since  the  Act  was 
enacted  in  1980,  regulators  have  ignored  the  Acts  requirements  because  of  a  lack  of 
judicial  review. 

4.  Outside  the  Beltway  Survey  •  Ask  all  business  groups  or  GAO  to  condua  a  survey 
of  small  business  members  by  a  date  certain  on  the  regulatory  climate.  This  would  give 
agencies  a  reality  check  to  see  how  any  regulatory  relief  initiative  is  working  in  the  real 
world.   This  is  an  important  element  of  any  regulatory  report  card. 
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5.  Regulatory  Sunset  and  Review  -  By  sunsetting  and  review  regulations,  federal 
agencies  would  have  to  justify  the  existence  of  regulations  and  in  effect  provide  a  report 
card  on  regulations  themselves.  With  this  single  proposal,  much  of  the  accountability  we 
are  discussing  today  would  be  accomplished. 

6.  Collect  A  Report  Card  From  Every  Agency  -  Require  that  the  Administrator  of  the 
Office  of  Information  and  Regulatory  Affairs  collect  information  based  on  President 
Clinton's  March  1995  memo.  To  date  there  has  been  little  evidence  that  agency 
heads  have  followed  his  instructions.  In  fact,  no  evidence  has  been  presented  to  indicate 
that  agency  heads  responded  by  the  President's  June  1,  deadline. 

7.  Agencies  Should  Utilize  Corrections  Day  -  Speaker  Gingrich  has  come  up  with  a 
great  idea  of  how  to  do  away  with  outrageous  regulations.  If  agency  heads  find  outdated 
or  outrageous  regulations  that  can  only  be  discontinued  through  the  legislative  process, 
they  should  propose  it  for  a  Corrections  Day  fix. 


Conclusion 

Madam  Chairman.  NFIB  small  business  owners  spoke  loudly  last  election  and  they 
continue  to  shout  for  help.  Their  message  to  Washington  is  plain  and  simple  --  get  government 
off  our  backs  and  out  of  our  pockets  so  we  can  do  what  we  do  best:  build  businesses,  create 
jobs,  provide  for  our  families  and  make  meaningful  and  constructive  contributions. 

Regulatory  relief  initiatives  can  be  proposed  and  vanish  in  the  sunset  of  this  town  without 
making  a  fingerprint  on  the  walls  of  America's  small  businesses.  It  is  imperative  that  we  have 
an  accountability  standard  in  this  country  for  the  regulatory  juggernaut  that  continue  to  haunt 
small  business.  Without  any  accountability,  regulations  will  stagnate  this  country's  job  creators  - 
-  small  business. 

Thank  you  Madam  Chairman  for  your  leadership  on  this  issue  and  for  holding  this 
important  hearing  and  we  look  forward  to  much  more  dialogue  like  we  have  had  today. 
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STATEMENT  OF  SALLY  KATZEN 

ADMINISTRATOR 

OFFICE  OF  INFORMATION  AND  REGULATORY  AFFAIRS 

OFFICE  OF  MANAGEMENT  AND  BUDGET 

BEFORE  THE 

HOUSE  COMMITTEE  ON  SMALL  BUSINESS 

July  18,  1995  ~ 

Good  morning.  Madam  Chairmam  and  Members  of  the  Committee. 
I  am  pleased  to  be  here  today  to  talk  about  the  efforts  that  the 
Clinton  Administration  has  undertaken  to  decrease  regulatory 
burden  on  small  business . 

Since  taking  office,  this  Administration  has  been  strongly 
committed  to  reforming  our   regulatory  system  so  that  agencies 
produce  fewer,  less  costly,  and  more  effective  regulations. 
While  this  principle  applies  across  the  board  to  all  sectors  of 
the  economy  and  to  all  types  of  regulated  entities,  we  recognize 
that  government  regulations  --  and  their  accompanying  paperwork 
--  often  have  a  disproportionate  impact  on  small  business  and, 
for  that  reason,  we  have  made  a  special  effort  to  make 
regulations  more  flexible  and  less  costly  for  small  business. 

In  September  1993,  the  President  signed  Executive  Order 
12866,  which  set  forth  the  Administration's  regulatory  philosophy 
and  established  processes  to  ensure  more  rational  regulations. 
The  Order  calls  for  the  use  of  good  data  and  sound  science; 
better  analysis  of  proposed  regulations,  including  consideration 
of  alternatives  to  regulation  and  cost/benefit  and  risk  analysis; 
increased  public  outreach  and  involvement;  and  the  use  of  market 
incentives  and  performance  standards  rather  than  command-and- 
control  techniques.   More  specifically,  the  Order  directs  that 
special  attention  be  given  to  small  businesses :   ■ [e] ach  agency 
shall  tailor  its  regulations  to  in^xjse  the  least  burden  on 
society,  including  .  .  .  huflinesseB  of  differing  siZ99.' 
signaling  our  commitment  to  focus  on  the  concerns  of  small 
businesses. 
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In  early  1994,  Erskine  Bowles  (then  Administrator  of  the 
Small  Business  Association)  and  I  convened  the  Small  Business 
Forum  on  Regulatory  Reform,  which  brought  together  regulated 
businesses  and  regulating  agencies  to  develop  comprehensive 
proposals  to  reduce  regulatory  burden.   The  work  of  the  Forum 
focused  on  six  agencies  and  their  interactions  with  the  small 
business  community:   the  Internal  Revenue  Service,  the  Food  and 
Drug  Administration,  the  Department  of  Transportation,  the 
Environmental  Protection  Agency,  the  Department  of  Labor,  and  the 
Department  of  Justice.   Over  150  small  business  representatives 
and  80  government  employees  met  during  the  spring  of  1994  and 
produced  for  the  Forum  a  detailed  list  of  findings  and 
recommendations,  many  of  which  are  already  being  implemented  by 
the  participating  agencies.   These  included,  for  example,  the 
need  for  better  coordination  among  federal  agencies  to  reduce 
overlapping  or  conflicting  requirements;  more  involvement  of 
small  businesses  in  the  regulatory  process;  and  less  adversarial 
relationships  between  federal  regulatory  enforcement  officials 
and  small  businesses. 

Building  on  the  spirit  of  the  Forum,  my  office  and  SBA's 
Office  of  Advocacy  discussed  ways  we  can  improve  coordination  euid 
cooperation  between  our  offices.   On  January  11,  1995,  Jere 
Glover  (SBA's  Chief  Coiinsel  for  Advocacy)  and  I  excheuiged  letters 
describing  how  we  can  assist  each  other  regarding  agency 
compliance  with  the  Regulatory  Flexibility  Act. 

Most  significantly,  last  October,  President  Clinton  asked 
Vice  President  Gore  to  convene  a  series  of  regulatory  reform 
sessions  with  the  various  federal  agencies  to  identify  euid 
implement  bold  ideas  for  reform  in  both  cross -cutting  and  sector- 
specific  areas.   One  of  the  sessions  was  devoted  to  proposals 
designed  to  help  small  business.   Some  of  these  initiatives  have 
already  been  made  public  as  part  of  the  White  House  Conference  on 
Small  Business. 
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For  example,  SBA  described  the  substantial  steps  that  it  has 
taken  in  the  last  two  years  to  expeuid  access  to  credit  through 
regulatory  reform,  including: 

e 

•  Low  Documentation  (LowDoc)  Loan  Program.   The  paperwork  and 
red  tape  associated  with  small  SBA-guareinteed  loans  used  to 
be  an  embarrassment.   Today,  the  LowOoc  Program  features  an 
easy,  one-page  SBA  application  and  a  rapid  response,  usually 
within  two  or  three  days,  for  loeuis  up  to  $100,000.   Early 
reports  show  that  loams  made  under  the  program  are 
performing  at  a  better  rate  them  those  made  during  the  same 
period  under  the  regular  7(a)  program. 

•  The  FA$TRAK  Program.   On  February  27,  1995,  SBA  launched  a 
two-year  pilot  program  called  FA$TRAK  that  permits  selected 
lenders  (who  share  risks  with  SBA  on  a  50/50  basis)  to 
approve  and  service  loans  up  to  $100,000,  while  using  their 
own  forms,  documentation,  and  procedures. 

•  Repeal  of  Opinion  Holder  Rule.   The  so-called  opinion  molder 
rule  --  adopted  in  1953  to  address  concerns  regarding 
federal  agency  involvement  in  potential  prior  restraint  of 
speech  --  prevented  small  media  entities  such  as 
booksellers,  radio  stations,  and  television  production 
compeinies  from  receiving  SBA  loam  assistamce.   Rather  than 
try  to  patch  up  the  rule,  SBA  eliminated  it  entirely, 
thereby  extending  loan  eligibility  to  approximately  75,000 
media-related  small  business  entities  it  could  not 
previously  serve. 

•  Reinvention  of  the  504  Business  Development  Program.   SBA's 
504  program,  which  provides  asset-based  financing  for  small 
businesses,  historically  has  required  cumbersome,  resource - 
intensive  review  procedures.   SBA  is  streamlining  the  entire 
process  from  authorization  to  closing.   In  ^ril,  SBA 
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instituted  the  first  phase,  an  expedited  closing  review 
process,  which  has  reduced  the  time  required  for  SBA 
counsel's  involvement  in  the  closing  process  by  80  percent. 

f: 

SBA  is  also  leading  efforts  to  create  a  "one-stop" 
electronic  point  of  contact  for  all  government  business, 
economic,  and  regulatory  information  that  small  businesses  need 
to  make  informed  decisions.   This  "U.S.  Business  Advisor"  is  now 
in  the  pilot  stage  and,  if  well  received,  will  be  made  availedale 
nationwide. 

Small  business  initiatives  were  also  considered  in  the 
sector-specific  sessions  with  the  Vice  President.   Some  of  these 
include : 

o    Environmental  Reform.   In  March,  the  Administration 

announced  several  initiatives  being  undertaken  by  the 
Environmental  Protection  Agency.   Among  other  things,  EPA 
will:   reduce  its  paperwork  burdens  by  25  percent;  institute 
a  "one-stop"  emissions  reporting  program;  give  small 
businesses  a  six-month  grace  period  to  correct  violations; 
provide  incentives  for  self -disclosure  and  correction  of 
violations;  eind  create  a  self -certification  program, 
beginning  with  pesticides. 

o    Drugs  and  Devices.   In  i^ril,  we  announced  that  the  Food  and 
Drug  Administration  will :   allow  memuf actures  to  make 
certain  chemges  to  drugs  without  prior  FDA  approval;  exempt 
certain  categories  of  medical  devices  (euch  as  syringes  and 
oxygen  masks)  from  prior  approval  requirements;  eliminate 
environmental  assessments  for  certain  drugs  and  biologies; 
and  harmonize  international  stcuidcurds  for  the  review  of 
drugs  and  medical  devices. 
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The  "New  Occupational  Safety  and  Health  Administration" .   In 
May,  the  Administration  unveiled  "the  New  OSHA, "  changing 
its  fundamental  operating  paradigm  from  one  of  command-and- 
control  to  one  that  provides  employers  a  real  choice  between 
partnership  and  a  traditional  enforcement  relationship.  One 
initiative  that  OSHA  will  pursue  is  nationalizing  its  "Maine 
200"  program  that  builds  partnership  between  companies  and 
OSHA  regulators  in  order  to  improve  worker  health  and  safety 
in  a  less  b\irdensome  mamner.   In  Maine,  the  results  were 
impressive:   nearly  six  out  of  ten  employers  in  the  program 
reduced  their  injury  and  illness  rates,  even  as  inspections 
and  fines  were  significantly  diminished.   OSHA  will  expand 
the  most  successful  features  of  this  program  nationwide. 

Siz^lified  Tax  and  Wage  Reporting.   On  June  9,  the  President 
announced  the  Simplified  Tax  and  Wage  Reporting  System 
(STAWRS)  --  developed  by  the  Internal  Revenue  Service,  the 
Social  Security  Administration,  and  the  Department  of  Labor 
--  that  will  significantly  streamline  wage  and  income 
reporting  requirements  and  eventually  lead  to  a  system  of 
single  electronic  filing  with  federal  and  state  governments. 

Pension  Simplification.   Currently,  only  approximately  24 
percent  of  employees  of  small  businesses  (those  with  100  or 
fewer  employees)  are  covered  by  employer  retirement  plans  -- 
to  a  srreat  extent  because  of  the  complexity  and  prohibitive 
costs  of  establishing  such  plans.   In  June,  the  President 
announced  a  pension  simplification  proposal  that  would 
provide  small  business  with  a  new,  simple  retirement  plan 
that  would  be  known  as  the  National  Employee  Savings  Trust, 
or  "NEST."   The  NEST  would  operate  through  individual  IRA 
accounts  for  employees,  auid  would  incorporate  the  most 
attractive  features  of  the  401 (k)  plan,  the  fastest  growing 
employer  retirement  plan  in  America  today.   The  President's 
proposal  would  also  eliminate  or  simplify  many  of  the  rules 
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that  currently  apply  to  other  types  of  employer  retirement 
plans.   For  example,  it  would  repeal  the  family  aggregation 
rule  that  greatly  complicates  testing  of  retirement  plans, 
particularly  for  family-owned  and  operated  businesses.   By 
reducing  complexity  and  costs,  small  businesses  that  weuit  to 
provide  retirement  benefits  for  their  employees  will  now  be 
e±ile  to  do  so. 

o    Health  Care  Financing  Administration.   On  July  11,  the  Vice 
President  and  First  Lady  unveiled  a  series  of  health  care 
regulatory  reforms  from  HCFA  (within  the  Department  of 
Health  and  Human  Services) .   The  changes  include  cutting 
burdensome  paperwork  requirements  such  as  the  Physician 
Attestation  Form  (a  Medicare  paperwork  requirement  that  must 
be  completed  by  a  physician  each  time  a  patient  is 
discharged  from  a  hospital) .   HCFA  will  also  reduce  burden 
and  improve  the  Clinical  Le±>oratory  Improvements  Amendments 
(CLIA)  system  by  rewarding  good  performance  by  laboratories, 
creating  incentives  for  mamufacturers  to  develop  more 
relic±)le  testing  equipment,  approving  private  organizations 
that  meet  certain  steuidards  to  accredit  laboratories,  and 
using  proficiency  testing  as  an  outcome  measure  to  monitor 
laboratory  performance.   HCFA  will  also  change  current 
regulations  in  order  to  focus  more  on  measuring  outcomes  of 
patient  care,  rather  thein  ensuring  that  process  requirements 
are  met.   In  addition,  a  standard  claim  form  will  be  used 
for  federal  employee  health  care  plans. 

In  addition  to  these  sector- specific  initiatives,  the 
President  has  made  a  series  of  regulatory  reform  policy 
announcements,  many  of  which  will  be  very  beneficial  to  small 
businesses.   On  February  21,  he  covered  four  concepts: 

First,  the  President  directed  the  major  regulatory  agencies 
to  conduct  a  page -by-page  review  of  their  existing  regulations  to 
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determine  which  should  be  eliminated  and  which  should  be 
streamlined,  simplified,  updated,  overhauled,  or  otherwise 
improved.   Initial  reports  show  that  these  agencies  will 
eliminate  over  16,000  pages  of  the  Code  of  Federal  Regulations 
(almost  20  percent  of  their  base) ,  and  will  reinvent  the 
regulations  in  over  31,000  additional  CFR  pages  (over  35  percent 
of  the  base) . 

Some  of  this  work  has  already  been  completed;  for  example, 
the  Department  of  Education,  this  past  May,  eliminated  88  entire 
Parts  of  the  Code  of  Federal  Regulations,  totaling  nearly  400 
pages  and  representing  more  than  30  percent  of  its  existing 
regulations.   Also  in  May,  the  Department  of  Health  and  Human 
Services  deleted  38  percent  of  its  regulation  pages.   And  last 
month,  the  Department  of  Energy  published  a  final  rule  that 
eliminated  15  percent  of  the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  --on  top  of  10  percent  that  it  had  eliminated 
last  year. 

Other  proposals  still  need  to  go  through  notice  and  comment 
(in  )ceeping  with  the  Administrative  Procedure  Act)  .   The 
President  and  Vice  President  have  directed  agency  and  department 
heads  to  make  implementation  of  their  commitments  a  priority,  and 
most  agencies  already  have  in  place  aggressive  schedules  to  do 
this.   The  Small  Business  Administration,  for  example,  has 
committed  to  eliminate  or  improve  100  percent  of  current  SBA- 
specific  regulations  bv  the  end  of  1995  --  with  a  total  reduction 
in  their  pages  of  regulations  of  more  than  50  percent.   By  next 
year,  DOE  will  have  eliminated  another  25  percent  of  the  DEAR 
(bringing  the  total  to  50  percent) ,  and  the  remaining  procurement 
regulations  will  be  reinvented  to  reflect  performsmce -based 
measures  and  best  business  practices.   And,  in  order  to  expedite 
the  rulemaking  process,  we  have  asked  agencies  to  use  interim 
final  rules  and  direct  final  rules  for.  eliminations  that  are  non- 
controversial  . 
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Many  of  the  agency  proposals  for  eliminations  and 
reinventions  can  be  accomplished  administratively;  for  others, 
legislative  action  will  be  necessary.   For  example,  the 
Department  of  Commerce  is  supporting  changes  that  woul<3  make 
implementation  of  the  Fastener  Quality  Act  less  costly,  while 
providing  the  same  level  of  protection.   (The  Fastener  Quality 
Act  seeks  to  protect  public  safety  by  requiring  that  certain 
fasteners  --  i.e.,  nuts  eind  bolts  --  sold  in  commerce  conform  to 
the  specifications  to  which  they  are  represented  to  be 
manufactured.)   The  Department  of  Trcmsportation  has  suspended, 
and  proposed  legislation  to  permanently  make  discretionary,  pre- 
employment  alcohol  testing  (a  change  that  is  expected  to  save  the 
motor  carrier,  mass  transit,  aviation,  and  railroad  industries 
$28  million  a  year) .   And  the  Department  of  Housing  and  Urban 
Development  has  proposed  legislation  that  would  consolidate  HUD 
programs  and  decrease  regulatory  burdens.   If  the  proposal  is 
enacted,  HUD  projects  that  it  would  eliminate  well  over  half  of 
its  pages  in  the  Code  of  Federal  Regulations. 

The  second  part  of  the  President's  February  21  directive 
emphasized  rewarding  results,  not  red  tape  --  in  other  words, 
agencies  were  directed  to  cheuige  the  way  that  they  measure  their 
performance  so  that  the  focus  is  on  results,  not  process  and 
punishment.   In  response,  the  agencies  have  reviewed  their 
appraisal  systems  and  are  making  changes  to  promote  this 
principle.   SBA,  for  example,  has  committed  to  putting  new 
performance  standards  in  place  by  October  1,  1995,  linder  which 
SBA  employees  will  focus  on  aid  euid  assisteuice  to  small  business. 
And  several  other  agencies  have  identified  specific  performeuice 
measures  that  focus  on  process,  punishment,  and  numbers  --  and 
they  are  replacing  these  with  new  measures  that  focus  on  results 
and  overall  goals. 

The  President's  third  directive  was  to  get  out  of  Washington 
and  create  grassroots  partnerships.   Agencies  were  instructed  to 
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convene  groups  of  front-line  regulators  and  affected  citizens  at 
sites  throughout  the  country,  rather  than  have  lavryers  here  in 
Washingrton  talk  to  other  la%^ers  in  Washington.   I  am  pleased  to 
report  that  agencies  have  held  well  over  300  grassroots  meetings 
across  the  country  since  February  21.  Agency  and  department 
heads  and  other  top  officials  have  participated  in  most,  if  not 
all,  of  these  meetings,  allowing  them  to  hear  directly  from  the 
regulated  community  so  that  they  might  better  xinderstand  the 
problems  with  the  existing  system.   For  example,  the 
Administrator  and  Deputy  Administrator  of  EPA  have  met  with 
hundreds  of  stakeholders  across  the  country  since  March.  And,  in 
this  same  time  period,  the  Department  of  Labor's  Assistant 
Secretaries  have  held  over  100  meetings  with  front-line 
regulators,  stakeholders,  euid  industry  officials. 

While  every  agency  has  engaged  in  such  face-to-face 
meetings,  their  efforts  have  not  been  limited  to  this  approach. 
Msmy,  if  not  all,  are  also  taking  advantage  of  new  technologies 
in  pursuing  such  partnerships.   Education,  for  example,  uses 
satellite  broadcasts,  electronic  bulletin  boards,  and 
teleconferencing  to  reach  out  to  its  customers;  it  also  now 
invites  comments  on  all  proposed  rules  through  Internet.  And  the 
U.S.  Business  Advisor,  which  I  mentioned  earlier,  is  am  excellent 
exanple  of  this  Administration's  effort  to  use  information 
technology  to  enaible  one-stop  service  for  Americans  trying  to 
deal  with  their  government. 

Fourth,  the  President  instructed  agencies  to  n«gotiKt«, 
don't  dictate  --to  «rork  with  the  regulated  community  during  the 
development  of  regulations  to  promote  a  better  understanding  of 
the  issues  and  develop  a  less  adversarial  environment.  The 
agencies  have  identified  several  dozen  negotiated  rulemakings 
that  are  either  underway  or  plamned  for  the  future.  For  example, 
the  Department  of  Agriculture  is  considering  reg-negs  for  a  WZC 
(Women,  Infant,  and  Children)  funding  formula  rule,  a  wetlands- 
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related  rule,  and  an  Animal  and  Plan  Health  Inspection  Service 
rule  on  non- indigenous  plant  pests.   The  Department  of 
Transportation,  the  first  agency  to  use  reg-negs  over  a  decade 
ago,  is  using  reg-neg  in  a  Federal  Railroad  Administration  rule 
on  roadway  worker  safety  and  a  Federal  Highway  Administration 
rule  concerning  commercial  drivers  licenses. 

In  addition,  the  agencies,  across  the  board,  are  greatly 
expanding  their  use  of  consensual  forms  of  rulemaking  (short  of 
formal  reg-neg) .   In  fact,  outreach  to  the  public  has  never  been 
more  extensive,  and  the  agencies  are  employing  new  and  creative 
ways  to  involve  the  public  in  the  rulemaking  process.   For 
example,  the  Department  of  Transportation  has  begvin  holding  many 
of  its  public  meetings  during  the  evenings  and  on  weekends  to 
allow  for  increased  participation.   The  agencies  are  also  using 
means  other  than  traditional  rulemaking  to  accomplish  desired 
goals.   The  Department  of  Energy,  for  example,  has  developed  a 
program  --  called  the  "Climate  Challenge  program"  --to  achieve 
cost-effective  greenhouse  gas  emission  reductions  through 
voluntary  participation  by  individual  electric  utilities.   This 
program  relies  on  cooperation,  between  electric  utilities  and  DOE, 
rather  than  command  and  control  regulation,  with  the  electric 
utilities  voluntarily  committing  to  undertake  actions  to  reduce, 
avoid,  or  sequester  greenhouse  gas  emissions.   DOE  provides 
technical  assistance,  encouragement,  and  public  recognition  for 
utility  participeuits.   The  program  was  developed  by  means  of 
negotiations  between  the  Department  eurid  interested  industry 
groups  --as  memorialized  in  a  Memorandum  of  Understemding  that 
was  signed  in  April  1994 . 

In  March  1995,  the  President  made  two  other  announcements 
that  were  especially  focused  on  small  businesses.   First,  he 
directed  agencies  to  waive  up  to  100  percent  of  any  punitive  fine 
if  the  small  business  corrects  the  violations  within  eui 
appropriate  time  period.   The  government  also  will  offer  small 
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businesses  an  opportunity  to  avoid  punitive  action  by  applying 
any  fine  actually  levied  towards  correcting  the  violations 
leading  to  the  fine.   (These  policies  apply  to  first-time 
violations  and  those  that  do  not  threaten  safety  and  health  or 
involve  criminal  wrongdoing . ) 

Agency  response  to  this  directive  has  been  enthusiastic. 
The  National  Oceanic  and  Atmospheric  Administration  (within  the 
Department  of  Commerce)  has  developed  a  new  regulatory 
enforcement  regime  in  which  first-time  violators  and  those  making 
a  good  faith  effort  to  comply  will  be  issued  a  "Fix  It"  ticket  or 
an  oral  warning,  rather  than  a  citation  or  monetary  penalty  for 
certain  regulatory  violations.   Similarly,  the  Coast  Guard 
(within  the  Department  of  Transportation)  authorizes  its 
personnel  to  issue  warnings,  rather  than  impose  penalties,  for 
minor  violations  that  are  corrected  promptly.   It  recently 
implemented  a  "pollution  ticket"  program  that  offers  a 
significantly  reduced  penalty  for  first  and  second  time  minor 
violation  of  some  environmental  requirements.   And  the  Federal 
Highway  Administration  imposes  penalties  only  as  a  last  resort 
when  other  means  of  obtaining  compliance  (such  as  education  and 
training)  have  failed.   Even  then,  FHWA's  penalty  authority  is  to 
be  exercised  in  ways  that  tedce  into  account  an  entity's  ability 
to  pay,  meaning  that  FHWA  will  assess  smaller  penalties  against 
small  businesses  in  many  cases. 

The  President  also  directed  that  many  regularly  scheduled 
reports  to  the  federal  government  now  be  required  only  half  as 
often  (i.e.,  quarterly  reports  will  be  semi-annual;  semi-annual 
reports  will  be  annual) .  Among  the  agency  actions  that  are  in 
keeping  with  this  directive  are: 

•    EPA  has  committed  to  reduce  by  25  percent  the  burden  imposed 
by  existing  monitoring,  recordkeeping,  and  reporting 
requirements.   To  date,  it  has  identified  39  reports  that 
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will  issued  half  as  often.   EPA  hopes  to  meet  its  overall 
goal  by  June  30,  1996  and  expects  it  to  save  the  regulated 
community  approximately  20  million  reporting  burden  hours 
annually. 

•  The  National  Highway  Traffic  Safety  Administration  (NHTSA) 
will  propose  repeal  of  the  law  requiring  insurers  to  submit 
annual  reports  of  their  theft  claims  (which  is  NHTSA' s  most 
time-consuming  report  imposed  on  the  public) . 

•  In  1993,  the  EPA  promulgated  a  rule  aimed  at  reducing  the 
risks  posed  by  perchlorethylene  emissions  from  dry  cleaners. 
This  rule  included  recordkeeping  requirements  for  all  dry 
cleaning  facilities.  However,  in  recognition  of  the  burden 
this  would  impose  on  small  businesses,  this  reporting 
requirement  was  cut  in  half  for  the  smallest  dry  cleaners. 

•  And  Energy  has  reduced  reporting  burden  on  contractors  by 
tossing  out  three  large  notebooks  filled  with  7,000  detailed 
reporting  requirements,  and  replacing  them  with  an   11 -page 
document;  this  action  will  result  in  estimated  amnual 
savings  of  $48  million. 

The  effects  described  above  are  essentially  de-regulatory  in 
nature.  There  are,  in  addition,  continuing  efforts  to  ensure 
that,  where  regulations  are  needed  --  amd  this  Administration 
recognizes  that  some  regulations  are,  indeed,  necessary  to 
protect  ovir  health,  safety,  and  the  environment  --  they  are  as 
tailored  as  possible,  as  cost-effective  as  possible,  amd  that 
they  take  into  account,  among  other  things,  the  concerns  of  small 
business . 

Some  exan^les  of  sensible  and  focused  regulations  that  have 
been  developed  during  this  Administration  include: 
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•  The  FDA  recently  developed  interim  rules  under  the 
Mammography  Quality  Stamdards  Act  of  1992  so  as  to  impose 
the  least  burden  on  mammography  facilities,  which  are  nearly 
all  small  entities.   The  interim  rules  incorporated  existing 
standards  to  the  maximum  extent  possible,  provided  for  the 
issuance  of  federal  certificates  to  facilities  already 
accredited  by  the  American  College  of  Radiology,  and 
required  facilities  to  submit  certification  information  only 
to  an  accrediting  body  emd  not  to  FDA. 

•  Various  agencies  have  created  exemptions  or  thresholds  to 
exclude  small  businesses  from  certain  regulatory 
requirements.   For  example: 

•  Last  year,  DOJ's  Immigration  and  Naturalization  Service 
exempted  smaller  airlines  --  those  collecting  less  than 
$50,000  per  month  --  from  a  monthly  reporting 
requirement  regarding  the  collection  of  immigration 
user  fees. 

•  The  Treasury  Department  has  created  a  $3,000  threshold 
for  rules  relating  to  recordkeeping  for  wire  transfer 
trcuisactions,  which  has  the  effect  of  excluding  as  mcuiy 
as  98  percent  of  all  tramsactions  carried  by  non-bank 
money  treuismitters,  msmy  of  which  are  small  businesses. 

•  Most  of  the  regulations  of  the  Federal  Railroad 
Administration  (within  the  Department  of 
Tremsportation)  apply  only  to  railroads  that  are  part 
of  the  general  railroad  system  (not  plant  railroads  and 
other  small  operations).  And  portions  of  FRA's  rules 
on  alcohol  and  drug  testing  exclude  from  their  coverage 
railroads  with  fifteen  or  fewer  employees  in  safety- 
related  service. 
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•  And  Treasury  is  in  the  process  of  simplifying  the  current 
i-ules  for  classifying  unincorporated  business  orgouiizations 
either  as  partnerships  or  as  associations  teucable  as 
corporations.   This  would  aid  numerous  small  unincorporated 
businesses  that  camnot  afford  to  commit  significant  time  omd 
resources  to  cope  with  the  current  complexity. 

•  Another  good  example  of  common  sense  regulating  is  the 
effort  by  the  Commerce  Department's  Bureau  of  Export 
Administration  to  completely  rework  its  existing  export 
regulations.   The  goal  is  to  eliminate  complex  requirements 
and  make  the  regulations  more  understandable  to  all  users, 
including  small  business  exporters.   In  revising  these 
regulations.  Commerce  is  also  flipping  the  presumption  that 
a  license  is  recjuired  for  all  exports  absent  an  exemption  -- 
to  one  in  which  no  license  is  required  unless  specifically 
stated.   This  will  make  it  easier  for  exporters  -- 
especially  small  businesses  --to  find  markets  abroad.   The 
comment  period  on  the  proposed  rule  closed  on  July  10; 
Commerce  is  in  the  process  of  reviewing  the  comments  and 
expects  to  p\iblish  a  final  rule  by  mid-October. 

Also  contributing  to  this  common  sense  approach  to 
regulating  is  one  of  the  initiatives  from  the  Vice  President's 
reinvention  effort  --  the  requirement  that  a  political  appointee 
read  every  regulation;  if  a  businessman,  state  or  local 
officials,  or  individuals  must  read  and  eibide  by  a  given 
regulation,  it  is  well  worth  the  time  of  the  appointee  to  ensure 
that  the  regulation  is  sensible  and  understandcQ^le . 

Legislative  Efforts 

There  have  also  been  a  series  of  accomplishments  on  the 
legislative  front  that  the  Administration  has  strongly  supported. 
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Paperwork  Reduction  Act  of  1995 .   To  further  curb  the 
government's  appetite  for  paper,  the  President,  on  May  22, 
signed  the  Paperwork  Reduction  Act  of  1995,  which 
strengthens  the  1980  Act  euid  calls  for  federal  ag^jicies  to 
reduce  their  paperwork  requirements  by  ten  percent  per  year 
in  1996  euid  1997  and  by  five  percent  per  year  thereafter. 
At  the  signing  ceremony,  the  President  also  called  upon  the 
agencies  to  accept  electronic  filings  of  forms  amd  reports 
in  lieu  of  paper  or  explain  to  the  Office  of  Management  cuid 
Budget  why  electronic  filing  is  not  appropriate. 

Procurement  Reform.   In  the  past,  small  businesses  were 
hindered  from  fully  entering  one  of  the  larger  domestic 
markets  --  the  federal  government  --  because  of  government's 
complex  and  burdensome  procurement  process.   The  Federal 
Acquisition  and  Streamlining  Act  of  1994  simplifies 
procedures  for  federal  procurement  of  commercially  available 
goods,  promotes  the  development  of  computer  networks  for 
conducting  procurement  electronically,  and  provides 
additional  flexibility  in  awarding  and  financing  government 
contracts . 

Unfunded  Mandates  Reform  Act.   The  President  also  signed 
into  law  the  Unfunded  Mandates  Reform  Act,  which  requires 
agencies  to  consult  with  state,  local,  euid  tribal 
governments  before  issuing  regulations  that  impose  unfunded 
mandates.   It  also  covers  the  private  sector  and  requires 
cost -benefit  analysis  and  a  consideration  of  reasonable 
alternatives  for  significant  regulations. 

Interstate  Banking  Deregulation.   This  legislation,  which 
had  been  Icuiguishing  in  Congress  for  more  than  a  decade 
before  the  Clinton  Administration  made  it  a  priority, 
eliminates  most  of  the  remaining  barriers  to  efficient 
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nation-wide  bamking  by  allowing  banks  to  locate  branches 
across  state  boundaries. 

•    Intrastate  Trucking  Deresrulation .   The  Administrat;j.on 

championed  extending  the  interstate  deregulation  of  the 
trucking  industry  to  intrastate  trucking,  which  will  result 
in  significant  savings  to  shippers  and  consumers. 

We  are  proud  of  our  accomplishments  and  believe  that  even 
this  illustrative  list  is  impressive.   We  believe  that  this  is 
the  right  way  to  reform  regulations  and  the  regulatory  system. 
We  recognize  that  there  is  more  to  do  --  much  more.   The  current 
situation  was  not  created  overnight,  and  it  will  not  be  cured 
overnight.   But  with  constructive,  bipartisan  support,  we  expect 
to  continue  to  make  substantial  progress. 

Thank  you.  Madam  Chairman.   I  am  happy  to  answer  your 
questions . 
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STATEMENT 

on 

SMALL  BUSINESS  and  the  CURRENT  REGULATORY  CLIMATE: 

IMPROVEMENT  or  STATUS  QUO? 

before  the 

HOUSE  COMMITTEE  ON  SMALL  BUSINESS 

for  the 

U.S.  Chamber  of  Commerce 

by 

Jeffrey  H.  Joseph 

July  18,  1995 


Chairman  Meyers  and  members  of  the  Committee,  I  am  Jeffrey  H.  Joseph,  Vice 
President,  Domestic  Policy,  for  the  U.S.  Chamber  of  Commerce.  The  Chamber  counts 
among  its  membership  215,000  businesses,  3,000  state  and  local  chambers  of  commerce, 
1,200  trade  and  professional  associations,  and  72  American  Chambers  of  Commerce  abroad. 
I  would  note  that  of  the  Chamber's  215,000  business  members,  ninety-six  percent  have  fewer 
than  100  employees.   As  an  overwhelmingly  small  business  organization,  we  are  pleased  to 
have  this  opportunity  to  represent  the  vast  majority  of  our  membership  that  struggles  daily 
with  the  burdens  of  federal  regulations.   You  and  this  Committee  are  to  be  commended  for 
the  regulatory  initiative  you  begin  here  today.   The  Chamber  is  pleased  to  be  participating  in 
this  critical  endeavor  and  our  hope  is  that  this  is  the  first  of  many  such  efforts  to  introduce 
accountability  into  the  federal  regulatory  process  and  its  agents.   For  too  long,  oversight  of 
federal  agency  actions  has  been  lacking,  so  one  might  even  call  this  hearing  the  beginning  of 
historical  change! 

Two  issues  are  at  the  center  of  the  regulatory  debate.   First  is  federal  agency 
interaction  with  the  private  sector  and  the  subsequent  level  of  and  need  for  the  regulations 
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and  pq)erwork  requirements  imposed.   Second  is  the  standard  of  accountability  to  which 
agencies  will  be  held. 

The  cost  of  complying  with  federal  regulations  and  paperwork  burdens  is 
skyrocketing,  not  just  in  dollars,  but  in  time  spent  simply  figuring  out  how  to  comply. 
Conservative  estimates  place  the  cost  of  federal  regulations  on  American  taxpayers  and 
businesses  at  close  to  $600  billion  annually,  or  just  under  ten  percent  of  the  GNP. 
Additionally,  according  to  the  federal  government's  own  statistics,  Americans  now  spend 
more  than  6.8  billion  hours  filling  out  forms,  answering  survey  questions,  and  compiling 
records  that  the  federal  government  may  or  may  not  use.    Moreover,  the  current  federal 
regulatory  model  is  adversarial,  legalistic,  prescriptive,  and  penalistic.    It  is  a  centralized, 
"command-and-control"  system  that  imposes  inflexible  rules  on  an  increasingly  complex  and 
diverse  society,  backed  up  by  the  threat  of  civil  and  criminal  penalties.   Indeed,  the 
appearance,  at  least,  is  that  federal  regulators  have  unfettered  and  unchecked  discretion  when 
regulating,  and  that  they  are  rewarded  for  the  number  of  regulations  they  write  and  the 
number  of  enforcement  actions  they  bring.   The  high  costs  and  marginal  accomplishments  of 
this  approach  have  been  richly  documented  by  a  broad  spectrum  of  policy  analysts.    In  short, 
the  cumulative  effect  of  the  paperwork  and  regulatory  labrynth  has  become  so  severe  that 
small  businesses  cannot  continue  to  incur  these  costs  if  they  are  to  remain  economically 
viable. 
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As  you  are  well  aware,  there  is  a  comprehensive  effort  underway  in  Congress  to 
introduce  much-needed  common  sense  and  practicality  into  the  federal  rulemaking  process. 
The  Chamber  strongly  supports  this  initiative  and  is  devoting  significant  time  and  resources 
to  ensuring  its  success. 

ARE  REGULATORY  BURDENS  BEING  REDUCED? 

The  reason  the  Chamber  so  steadfastly  supports  the  regulatory  reform  efforts  in 
Congress  is  because  not  only  are  regulatory  burdens  not  being  reduced,  they  continue  to 
grow. 

In  September  of  1993,  President  Clinton  issued  Executive  Order  12866  on  Regulatory 
Planning  and  Review.   This  Executive  Order  was  intended  to  ease  the  burdens  of  federal 
regulations  on  all  regulated  communities  dirough  directives  to  agencies  to  vigorously  adhere 
to  existing  administrative  laws  and  procedures  such  as  the  Paperwork  Reduction  Act  of  1980 
and  the  Regulatory  Flexibility  Act  of  1980,  to  use  cost-benefit  analysis  and  risk  assessment, 
and  to  practice  goal-oriented  regulating  and  use  market-based  incentives,  among  other  things. 
Since  then,  the  Clinton  Administration  has  announced  several  other  regulatory  reform  efforts 
including  die  March,  1995  directive  on  reinventing  environmental  regulations;  anotiier 
March,  1995  directive  to  agencies  to  cut  obsolete  regulations,  reward  results,  create 
grassroots  partnerships,  and  engage  in  negotiated  rulemaking;  the  April,  1995  directive  on 
the  waiver  of  penalties  and  redurtion  of  reports;  and  the  May,  1995  initiative  on  reinventing 
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OSHA.   In  some  instances,  the  1995  programs  may  be  too  new  to  gauge.     In  others, 
agencies  have  missed  deadlines  altogether.    For  example,  in  President  Clinton's  March  4, 
1995  memorandum  to  the  heads  of  all  agencies  and  departments,  he  directed  that  a  list  of 
regulations  that  could  be  eliminated  or  modified  for  each  agency  be  forwarded  to  him  for 
review  by  June  1,  1995.    As  of  today,  we  can  find  no  evidence  that  this  requirement  has 
been  met.    In  any  event,  there  is  precious  little  evidence  to  suggest  that  federal  agencies 
adhere  to  Executive  Order  12866,  nor  is  there  evidence  suggesting  that  regulatory  burdens 
are  being  reduced.   Given  that  the  1995  announcements  are  essentially  a  restatement  of  the 
1993  Executive  Order,  we  have  little  faith  that  the  agencies  will  take  these  directives  any 
more  seriously  than  they  did  in  1993. 

According  to  an  April,  1995  study  done  by  the  Institute  for  Regulatory  Policy,  just 
the  opposite  is  occurring.   Specifically, 


Of  222  major  environmental  rulemakings  issued  from  April  through  September  of 
1994  (the  second  six  months  after  Executive  Order  12866  took  effect),  only  six  stated 
that  diere  was  a  "compelling  public  need'  for  the  regulation,  only  six  showed  that  the 
benefits  outweighed  the  costs  of  the  rulemaking,  and  of  fourteen  rulemakings  that 
looked  at  alternatives,  only  eight  provided  that  the  most  cost-effective  approach  for 
reaching  the  regulatory  goal  had  been  chosen. 

Despite  the  responsibilities  of  the  Office  of  Information  and  Regulatory  Affairs  to 
review  major  rulemakings,  of  510  regulations  published  during  that  same  six-  month 
period,  465  were  not  reviewed  (or  90  percent)  and  of  the  45  rules  that  were  reviewed, 
none  were  rejected  for  failure  to  meet  the  cost/benefit  requirement. 


Moreover,  according  to  the  Washington  University,  President  Clinton's  19%  budget 
calls  for  a  6.3  percent  increase,  or  $16.6  billion,  in  spending  on  regulatory  programs.   The 
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Washington  University  researchers  also  suggest  that  employment  for  federal  regulators  will 
hit  an  all-time  high  of  132,000  at  a  whopping  55  federal  regulatory  operations.   That  is  a 
fifteen  percent  increase  in  just  five  years. 

While  these  numbers  provide  compelling  statistical  evidence  of  a  continuing  problem, 
our  members  confirm  these  burdens  in  our  surveys  and  in  their  individual  stories  to  us.    In 
preparation  for  the  104th  Congress,  the  Chamber  surveyed  its  membership  to  determine  the 
issues  of  greatest  concern  to  them.   Out  of  more  than  60  issues  identified,  unfunded 
mandates  on  state  and  local  governments  and  the  private  sector  ranked  first,  paperwork 
reduction  ranked  third.  Occupational  Safety  and  Health  Act  (OSHA)  regulations  ranked 
seventh,  and  regulatory  flexibility  for  small  businesses  ranked  ninth.   It  is  interesting  to  note 
that  all  of  the  top  ten  issues  dealt  with  getting  the  federal  government  off  the  backs  of 
businesses.   (Number  two  was  welfare  reform,  number  four  was  Social  Security  solvency, 
number  five  was  balancing  the  budget,  number  six  was  reforming  the  budget  process, 
number  eight  was  civil  justice  reform,  and  number  ten  was  opposition  to  mandated  health 
benefits.)  These  results  are  a  rather  strong  indicator  that  regulatory  burdens  continue  to 
cripple  businesses. 

Also,  earlier  this  year,  we  sent  out  a  one-page  survey  to  many  of  the  participants  in 
our  Grassroots  Action  Information  Network  asking  them  to  respond  concerning  regulatory 
burdens  they  face.   Some  of  the  findings  were  telling.   Sixty-seven  percent  of  the 
respondents  said  that  federal  regulations  required  them  to  purchase  additional  equipment. 
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Seventy  percent  had  to  modify  their  facilities.   Seventy-two  percent  spend  up  to  25  hours 
each  month  filling  out  government-required  forms  and  complying  with  other  record-keeping 
and  paperwork  burdens.   (Eleven  percent  spent  from  26  to  50  hours  and  14  percent  spent 
more  than  50  hours.)  Seventy-four  percent  reported  that  the  cost  of  lost  time  spent 
completing  paperwork  was  medium  to  high,  and  61  percent  said  the  costs  associated  with  the 
purchase  of  additional  equipment  was  medium  to  high.   These  responses  are  especially 
enlightening  given  that  65  percent  of  the  respondents  had  50  or  fewer  employees. 

The  moral  of  the  story  is  that  executive  orders  and  presidential  directives  are  not 
always  effective.   They  can  only  be  as  good  as  the  leadership  at  any  given  time.   There  is  no 
accountability,  nor  is  there  any  method  of  enforcement.   Moreover,  we  believe  that  this 
Administration's  regulatory  reform  efforts  do  little  more  than  tinker  around  the  edges.   They 
do  not  address  the  need  for  fundamental  changes  in  the  process  by  which  federal  regulations 
are  created. 

INITIATIVES  OF  THE  U.S.  CHAMBER  OF  COMMERCE 

The  results  of  the  Chamber's  1995-1996  National  Business  Agenda  survey  clearly 
indicate  that  Chamber  members  are  calling  for  federal  laws  and  regulations  that  offer  greater 
flexibility  in  complying  with  all  manner  of  rules  including  health,  safety,  and  environmental 
regulations,  the  use  of  sound  science  and  risk  assessment  in  setting  standards,  fewer 
pi^erwork  requirements,  and  the  safeguarding  of  property  rights.   Our  members  also  are 
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demanding  diat  the  system  be  an  accountable  one  where  all  parties  are  responsible  for  the 
consequences  of  their  actions. 

In  response  to  our  members'  desires,  the  Chamber  has  launched  a  national  grassroots 
effort,  the  Campaign  for  Regulatory  Efficiency.   The  Campaign  is  unique  in  that  it  represents 
a  broad-based  approach  to  regulation,  focusing  on  the  cumulative  impact  of  regulatory 
burdens,  as  well  as  on  our  traditional  efforts  regarding  specific  problems. 

The  Campaign  organizes  Chamber  membership  and  resources  under  one  banner  and  is 
guided  by  our  new  board-level  Regulatory  Affairs  Committee.  Through  this  joint  effort,  we 
hope  to  achieve  the  following  outcomes: 

*  A  strengthening  of  the  federal  regulatory  process  with  strong  accountability 
requirements,  resulting  in  more  effective  rulemaking  and  greater,  less  expensive 
compliance  by  regulated  entities; 

*  More  reasonable  regulations; 

*  An  overall  reduction  in  the  number  of  regulations; 

*  Reduced  paperwork  burdens  on  businesses  and  the  public;  and 

*  More  efficient  and  effective  information  and  resource  management. 

I  am  pleased  to  say  that  we  are  off  to  a  great  start.   Our  number  one  and  number 
three  issues  from  the  National  Business  Agenda  ~  relief  from  unfunded  federal  mandates  and 
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greater  control  over  the  pjqjerwork  process  ~  have  both  been  signed  into  law.   We 
believe  that  this  represents  the  beginning  of  a  larger  effort  to  achieve  meaningful  changes  to 
the  federal  regulatory  process. 

In  addition  to  our  legislative  focus,  we  are  also  in  the  beginning  stages  of  putting 
together  a  comprehensive  and  statistically  valid  study  to  measure  the  effects  of  federal 
regulations  on  the  business  community,  but  particularly  on  small  businesses.    Not  since  1979, 
when  Arthur  Anderson  conducted  a  comprehensive  survey  on  behalf  of  the  Business 
Roundtable,  has  anyone  looked  at  the  micro-effects  of  regulations  on  businesses.   Great 
overall  macro-numbers  exist  from  Thomas  Hopkins  and  others  chronicling  the  global 
economic  impact  from  federal  regulations.    However,  these  numbers  sometimes  make  it 
difficult  to  pinpoint  the  specific  problem  areas  and,  consequently,  do  not  always  provide 
clarity  in  terms  of  really  understanding  the  problem. 

We  also  are  committed  fully  to  working  with  this  Committee  and  others  in  Congress 
to  oversee  federal  agencies  and  their  performance  on  complying  with  all  manner  of 
administrative  laws  governing  the  rulemaking  process.   We  believe  this  to  be  an  absolutely 
essential  function.    Meaningful  change  will  not  occur  unless  uncompromising  accountability 
is  part  of  the  system. 
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REGULATORY  COMPLIANCE  REPORT  CARD 

One  of  the  purposes  of  this  hearing  today  is  to  look  at  how  to  grade  agency 
performance  on  their  rulemaking  responsibilities  -  developing  a  report  card.   This  is  another 
way  of  sounding  the  accountability  theme.   We  believe  there  are  several  smart  starting  points 
to  move  toward  achieving  this  objective. 

First,  the  Office  of  Information  and  Regulatory  Affairs  within  the  Office  of 
Management  and  Budget  should  be  required  to  report  annually  to  Congress  on  the  success  of 
the  Administration's  regulatory  reduction  initiatives.   At  a  minimum,  this  report  should 
contain  milestones  and  target  dates  for  completing  these  programs.   When  deadlines  are  not 
met,  full  and  comprehensive  explanations  should  be  required. 

Second,  as  with  the  current  debate  on  OSHA  reform  where  OSHA  has  been  required 
to  come  before  Congress  to  answer  for  the  actions  of  the  agency.  Congress  should  vigorously 
continue  to  call  other  federal  agencies  to  defend  and  justify  their  programs. 

Third,  this  Committee,  as  well  as  other  appropriate  Committees  of  jurisdiction,  should 
vigorously  continue  to  conduct  regular  oversight  hearings  of  agency  programs. 

Fourth,  Congress  should  make  full  use  of  the  Corrections  Day  calendar.   At  a 
minimum.  Corrections  Day  can  perform  a  positive  service  much  as  the  famous  Proxmire 
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Golden  Fleece  Awards  of  the  1970's,  bringing  publicity  and  public  pressure  onto  those 
agencies  that  fail  to  eliminate  or  correct  "dumb"  rules. 

Fifth,  Congress  should  vigorously  continue  to  use  the  General  Accounting  Office  to 
study  agency  compliance  with  various  administrative  responsibilities. 

Sixth,  Congress  should  require  that  the  Executive  Branch  report  annually  on  its  efforts 
to  implement  the  National  Performance  Review  (NPR)  with  a  special  emphasis  on  Chapter  3, 
titled  "Empowering  Employees  To  Get  Results. "   One  of  the  biggest  challenges  that  small 
businesses  face  today  —  indeed,  all  businesses  -  is  the  cultural  barrier  that  exists  between  the 
public  and  private  sectors.   The  federal  government  has  simply  grown  so  big  that  it  has 
forgotten  how  to  act  like  a  business  with  a  fiduciary  duty  to  American  citizens  and 
businesses.   This  segment  of  the  NPR  represents  a  positive  step  toward  addressing  this 
problem. 

Seventh,  Congress  should  devise  a  mechanism  for  requiring  random  audits  of  the 
adequacy  of  agency  determinations  of  the  economic  impacts  of  regulations,  and  of  the  costs 
and  benefits  of  regulations,  to  ensure  that  this  function  is  being  properly  carried  out  and  not 
simply  having  lip  service  paid  to  it. 

Eighth,  Congress  should  explore  options  for  surveying  targeted  regulated  communities 
to  gauge  the  impact  of  regulatory  efficiency  initiatives,  while  at  the  same  time  assessing  the 
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existence  of  continued  problem  areas  of  overly  burdensome  regulations.   Perhaps  the  General 
Accounting  Office  or  the  Congressional  Budget  Office  could  assume  this  responsibility. 

Finally,  as  we  now  exist  in  the  information  age.  Congress  should  hold  all  segments  of 
the  Executive  Branch  accountable  for  making  all  necessary  government  information  available 
-  including  regulatory  compliance  information  ~  in  an  easily  accessible  format.   Agencies 
need  to  refocus  their  efforts  on  technical  assistance  and  compliance  rather  than  enforcement 
efforts,  and  information  technology  is  one  of  the  fastest  and  most  effective  steps  the 
government  can  take  to  realize  this  goal. 

If  a  report  card  were  to  be  issued  today,  we  would  gladly  give  Congress  high  marks. 
Certainly  this  Congress  has  done  more  to  realize  meaningful  changes  to  the  federal 
regulatory  system  than  has  ever  been  achieved  before.   The  success  of  the  regulatory  plank 
of  the  Contract  With  America  is  unprecedented.   This  victory  coupled  with  the  efforts  now 
underway  in  the  Senate  give  us  our  best  chance  ever  of  bringing  common  sense  and 
rationality  to  the  fragmented  and  overly  complex  system  with  which  we  now  must  deal. 

We  would  not  be  able  to  give  the  Administration  the  same  high  marks.   Despite  the 
great  fanfare  associated  with  the  announcements  of  all  the  Administration's  regulatory 
initiatives  beginning  back  in  1993,  and  despite  the  promises  of  the  NPR,  the  Administration, 
at  best,  would  receive  an  incomplete,  and  at  worst,  failing  grades. 
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CONCLUSION 


For  far  too  long,  federal  agencies  have  enjoyed  unbridled  discretion  to  regulate  freely, 
facing  no  consequences  for  their  actions.   With  the  burdens  from  federal  actions  reaching 
crisis  proportions,  it  is  time  for  agencies'  feet  to  be  held  to  the  fire.   Congress  must  also  take 
responsibility  for  its  part  as  well.   Too  often,  laws  are  passed  by  Congress  with  many 
decisions  about  the  laws'  applications  and  intent  left  vague  --  perhaps  because  the  issues  are 
difficult  ones.   However,  this  practice  leaves  agencies  with  the  power  to  essentially  legislate 
in  those  areas  where  Congress  could  not  or  would  not. 

Congress  must  begin  to  make  tough  decisions  about  public  policy  choices,  giving 
better  guidance  to  federal  agencies  on  exactly  what  is  expected  and  intended.   Congress  must 
also  continue  to  exercise  its  oversight  authority  and  begin  to  call  federal  agencies  on  their 
shortcomings.   The  regulated  community  also  must  begin  to  be  a  better  participant  in  the 
process,  voicing  its  views  loud  and  clear,  and  taking  part  in  helping  Congress  with  its 
oversight  function.   Finally,  federal  agencies  themselves  must  be  prepared  to  answer  for  both 
die  intended  and  unintended  consequences  of  their  actions  and  their  failure  to  follow  the 
rules.   It  should  no  longer  be  acceptable  that  boiler-plate  language  suffices  for  a  regulatory 
flexibility  analysis  or  that  paperwork  mandates  are  issued  without  a  valid  control  number. 

Chairman  Meyers,  again,  we  are  pleased  to  have  had  this  opportunity  to  testify  before 
you  today.  We  stand  ready  to  assist  you  as  you  move  forward  on  this  critical  endeavor.   I 
would  be  happy  to  respond  to  any  questions  you  may  have. 


tlelp  Stop  the  Regulation  Avalanche. . .    r,^% 
Join  the  U.S.  Chamber  of  Commerce's      ;^^:*? 
Campaigii  for  Regulatory  Efficiency         %>  -  '^ 


WHY  THE  U.S.  CHAMBER  MEMBERSHV  IS  LEADING 
THE  CAMPAIGN  FOR  REGULATORY  EFFICIENCY 

The  House  majority  leadership  of  the  new  Congress  was  successful  in  shepherding 
through  a  sweeping  regulatory  reform  initiative  during  the  first  one  hundred  days  of  the  104th 
Congress  as  part  of  the  Contract  With  America.    The  Senate  is  now  considering  similar 
legislation  in  the  "second  hundred  days."    Also,  the  Clinton  Administration  is  attempting  to 
seize  the  high  ground  by  advancing  its  own  initiatives  to  streamline  and  simplify  regulations. 

BACKGROUND 

The  proliferation  of  regulatory  relief  bills  and  amendments  during  the  103rd  Congress 
suggest  that  a  bipartisan  groundswell  was  already  developing  in  the  House  and  Senate  even 
before  the  November  8  election.    Few  would  quarrel  with  the  need  for  effective  federal  rules  to 
safeguard  public  health  and  the  environment.    The  issue  is  the  way  in  which  federal  regulatory 
agencies  interact  with  the  private  sector  and  the  states  and  localities.    Many  legislators  have 
come  to  the  conclusion  that  the  entire  regulatory  apparatus  needs  to  be  redesigned  because  the 
costs  and  burdens  are  excessive  in  relation  to  the  results.   Simply  stated,  the  system  is  inflexible, 
litigious,  heavy-handed,  overly-centralized  and  grossly  inefHcient 

Conservative  estimates  place  the  cost  of  federal  regulations  (government-wide)  at  more 
than  S500  billion  annually,  or  9.8%  of  GNP.    Environmental  regulations  alone  cost  the  economy 
nearly  S200  billion  per  year,  according  the  U.S.  Environmental  Protection  Agency  (EPA),  and 
the  figure  is  rising.   Many  of  these  resources  are  being  squandered  on  legal  and  administrative 
costs,  and  not  directed  at  areas  of  significant  risk,  where  the  greatest  public  benefits  could  be 
achieved. 

The  current  federal  regulatory  model  is  adversarial,  legalistic,  prescriptive  and  penal.   It 
is  a  centralized,  "command  and  control"  model  that  imposes  inflexible  rules  on  an  increasingly 
complex  and  diverse  economy,  backed  up  by  the  threat  of  civil  and  criminal  penalties.   The  high 
costs  and  marginal  accomplishments  of  this  approach  have  been  richly  documented  by  a  broad 
spectrum  of  policy  analysts  at  the  Brookings  Institution,  the  Center  for  the  Study  of  American 
Business,  and  many  other  mainstream  think-tanks  and  universities. 

A  variety  of  new  regulatory  models  are  being  developed,  and  several  of  these  alternative 
approaches  (such  as  the  environmental  audit  program  and  hazard  analysis/critical  control  points 
methodologies)  have  been  implemented  at  the  state  level  with  enormous  success.   What  these 
new  regulatory  initiatives  have  in  common  is  an  emphasL«  on  prevention  (rather  than  detection), 
problem  solving  (rather  than  rule  enforcement),  and  the  use  of  analytical  tools  to  identify 
significant  risks  to  humans  and  the  environment  and  focus  resources  where  the  greatest  gains 
can  be  achieved. 
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LEGISLATIVE  OUTLOOK 

The  Chamber  anticipates  rigorous  oversight  by  Congressional  committees  aimed  at 
reining-in  overzealous  nilemaldng  by  EPA,  the  Food  and  Drug  Administration,  the  Occupational 
Health  and  Safety  Administration,  the  Consumer  Products  Safety  Commission,  the  National 
Labor  Relations  Board  and  other  front  line  regulators.   However,  Congress  itself  is  solely 
responsible  for  many  abuses  which  usually  derive  from  misguided  efforts  to  pass  costs  onto  the 
states  and  localities  and  to  micro-manage  the  Executive  Branch  with  overly  prescriptive 
statutory  directives.  These  errors  can  only  be  corrected  by  amending  existing  law. 

Paperwork  reduction  and  unfunded  mandates  legislation  were  signed  into  law  earlier  this 
year.   The  House  has  successfully  passed  all  the  remaining,  major  regulatory  reform  initiatives. 
Unfortunately,  the  Senate  has  yet  to  pass  any  corresponding  legislation;  however,  it  is  now 
considering  its  own  regulatory  reform  package  in  earnest   Differences  between  the  two  Houses 
may  slow  or  jeopardize  passage  of  crucial  reforms. 

CHAMBER  POSITION 

Reinventing  regulation  is  a  top  Chamber  priority  in  the  104th  Congress.  Our  action 
calls  for  the  enactment  into  law  of  four  broad  principles  that  will  govern  all  federal  regulations. 
They  are: 

•  Rules/standards  must  be  based  on  the  best  available  science.  Risk  assessment  and 
characterization  and  cost/benefit  analysis  are  indispensable  tools  to  target 
regulatory  resources  at  significant  hazards  where  the  greatest  public  benefit  can 
be  achieved  at  the  least  cost. 

•  All  federal  regulatory  laws/programs/activities  shouM  be  thoroughly  reviewed  to 
determine  which  of  them  can  appropriately  be  returned  to  the  states  with 
adequate  funding.  Unfunded  federal  mandates  on  the  states  and  their 
subdivisions  should  be  eliminated.    In  areas  affecting  human  health  and  safety 
and  interstate  commerce,  state  and  federal  regulators  should  be  required  by  law 
to  jointly  establish  science-based  standards  that  are  uniform  throughout  the 
nation. 

•  The  orientation  of  federal  regulation  must  shift  dramatically  from  the  current 
adversarial  focus  on  the  detection  of  violations  and  the  punishment  of  non- 
compliance to  a  new  focus  on  preventing  violations  and  helping  the  regulated 
community  solve  problems.   The  regulatory  police  function  must  give  way  to  a 
problem-solving  function  and  there  must  be  greater  flexibility  in  meeting 
standards. 

•  Regulatory  costs  to  taxpayers  and  the  economy  must  be  contained  by  a  far  more 
rigorous  method  of  assessing  impacts  and  by  establishing  a  "regulatory  budget" 
to  audit  progress  by  agencies  in  implementing  more  cost-effective  ways  to  reach 
goals. 

ThnM^  m  broMi-baMd  gruiraoti  f|wig«.  tkc  U,S.  Ckaaber  wiD  activate  Ha  exteaaivc 
membcnhip  rcpreaeatad  by  215,000  bariMoca,  3,000  itate  aad  local  cfcanben  of  cobbcrc, 
aad  1,200  tirade  aad  profcarioaal  aModatioaa  to  gcaerale  itroBg  sapport  Cm-  thcac  accdcd 
rafomw. 
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Help  Stop  the  Regulation  Avalanche. . . 
Join  the  U.S.  Chamber  ofCotJwwrce's 
Campaign  for  Regulatory  Efficiency 


THE  U.S.  CHAMBER  HAS  CREATED 

A  NEW  REGULATORY  AFFAIRS  COMMITTEE 

TO  GUIDE  THE  CAMPAIGN  FOR  REGULATORY  EFFICIENCY 


MISSION: 

To  ensure  a  sound  federal  regulatory  mfrastructure  that  is  fair,  conducive  to  business 
growth  and  job  creation,  and  that  does  not  subject  industry  or  the  public  to  uiu-easonable 
regulatory  costs  and  burdens.  To  ensure  that  federal  regulators  comply  with  appropriate 
Executive  Orders  and  administrative  law  governing  regulatory  review  and  information  collection 
activities. 

PROBLEM  STATEMENT: 

The  cost  of  complying  with  federal  regulations  and  paperwork  burdens  is  skyrocketing, 
not  just  in  dollars,  but  in  the  time  spent  figuring  out  how  to  comply.  Indeed,  some  estimates 
place  the  total  cost  of  federal  regulations  on  American  taxpayers  and  businesses  in  excess  of 
$500  billion  aimually.  Additionally,  according  to  the  federal  goverrunent's  own  statistics,  in 
1993,  Americans  spent  more  than  6.6  billion  hours  filling  out  forms,  answering  survey  questions, 
and  compiling  records  for  the  federal  government.  These  burdens  are  particularly  painful  for  the 
small  business  community.  The  U.S.  Small  Business  Administration  estimates  that  the 
proportionate  cost  of  regulatory  compliance  for  small  businesses  is  almost  three  times  that  for 
large  firms. 

It  is  often  the  cumulative  cost  impact  of  paperwork  and  regulatory  biu'dens  -  as  opposed 
to  any  one  particular  regulation  or  paperwork  request  -  that  has  the  gravest  consequences.  This 
cumulative  impact  has  become  so  severe,  particularly  for  small  businesses,  that  they  can  no 
longer  continue  to  incur  these  burdens  if  they  are  to  remain  economically  viable.  Moreover,  the 
ultimate  societal  goals,  many  of  which  are  positive,  are  being  undermined  due  to  an  inability  of 
these  entities  to  comply. 

ROLE  OF  THE  REGULATORY  AFFAIRS  COMMITTEE: 

The  role  of  the  Regulatory  Affairs  Committee  (RAC)  is  to  have  broad  oversight 
responsibility  for  the  federal  government's  regulatory  and  information  collection  processes. 
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Indeed,  this  role  is  what  distinguishes  the  RAC  from  other  Chamber  policy  committees.  The 
RAC's  primary  focus  will  be  on  the  process  by  which  federal  regulations  are  developed  as 
opposed  to  the  substance  of  regulations  and  information  collection  requests.  In  this  maimer,  the 
RAC  will  compliment  other  Chamber  policy  committees,  deferring  to  the  substantive  expertise 
of  others,  but  providing  yet  another  avenue  for  ensuring  that  federal  regulatory  activities  are 
necessary  and  the  least  burdensome  alternatives. 


OBJECTIVES: 

The  RAC  will  address  the  range  of  regulatory  and  paperwork  tools  available  to  curb 
unnecessary  and  excessive  burdens  on  the  business  community.  It  will  be  flexible  to  recognize 
new  objectives  and  goals  over  time.  Moreover,  the  members  of  the  Committee  will  engage  in 
periodic  priority  setting  to  determine  new  objectives  and  goals.  Following  are  suggestions  of 
what  the  Committee  may  choose  as  objectives: 

*  Achieve  increased  public  recognition  and  support  for  a  sound  regulatory  infrastructure  by 
using  our  vast  grassroots  and  media  capabilities,  and  create  a  grassroots  database  of 
Chamber  members  nationwide  interested  in  influencing,  reforming,  and  participating  in 
the  regulatory  process. 

*  Alert  Chamber  members  to  major  regulatory  initiatives  and  on  some  regular  basis,  identify 
top  two  or  three  federal  regulatory  initiatives  and  follow  them  through  the  review  process 
to  ensure  compliance  with  all  administrative  rules  and  laws. 

*  Aimually  (or  on  some  other  regular  basis)  identify  existing  regulations  that  should  be 
reviewed  for  their  continued  vitality  and  need,  and  ensure  that  such  a  review  be 
undertaken. 

*  Identify  alternatives  to  the  problem  of  unfunded  federal  mandates  on  businesses  and  work 
towards  those  solutions. 

*  Develop  and  promote  information  resources  that  assist  Chamber  members,  particularly 
small  businesses,  in  understanding  the  regulatory  process  and  complying  with  identified 
regulations. 

*  Work  with  the  Office  of  Information  and  Regulatory  Affairs  to  develop  a  federal 
information  management  system  that  meets  the  needs  of  the  business  community, 
including  easier  access  to  forms  and  regulations  via  electronic  means. 

*  Maintain  strong  communications  with  the  Office  of  Information  and  Regulatory  Affairs 
and  key  oversight  Coimnittees  in  Congress. 

*  Develop  and  recommend  sound  regulatory  policies  to  the  Chamber's  Board  of  Directors 
and  then  implement  such  policies. 
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Irielp  Stop  the  Regulation  Avalanche. . 
Join  the  Campaign 
for  Regulatory  Efficiency 


U.S.  CHAMBER  CONTACTS 
ON  REGULATORY  ISSUES 

R^gVlatpry  M^u??  in  Q^wr9\ 

Contact:  Jeff  Joseph,  Vice  Presideot,  Domestic  Policy 
Phone:  (202)  463-5500;  Fax:  (202)  463-3188 

5?l?«?t¥d  Tppic? 

Chflmb^r  C^nt^ff 

Phonf 

£as 

Davis  Bacon  Act 

Peter  Eide 

(202)  463-5500 

(202)  887-3445 

Environment,  Health  and 
Safety  Compliance 

Harvey  Alter 

C02)  463-5500 

(202)  887-3445 

Export  Control 

Myron  Brilliant 

(202)  463-5460 

(202)463-3114 

Health  Care 

Neil  Ttautwein 

(202)  463-5500 

(202)  887-3445 

National  Chamber  Litigation  Center 

Cam  Esser 

(202)  463-5337 

(202)  463-5346 

National  Labor  Relations  Board 

Peter  Eide 

(202)  463-5500 

(202)  887-3445 

OSHA  Regulations 

Peter  Eide 

(202)  463-5500 

(202)  887-3445 

Paperwork  Reduction 

Nancy  Fulco 

(202)  463-5500 

(202)  887-3445 

Pay  Docking  and  the 
Fair  Labor  Standards  Act 

Peter  Eide 

(202)  463-5500 

(202)  887-3445 

Pensions 

David  Kemps 

(202)  463-5500 

(202)  887-3445 

Private  Property  Rights 

Stu  Hardy 

(202)  463-5500 

(202)  887-3445 

Regulatory  Flexibility 

David  Voight 

(202)  463-5500 

(202)  887-3445 

Risk  Assessment 

Mary  Bemhard 

(202)  463-5500 

(202)  887-3445 

Unfunded  Mandates 

Nancy  Fulco 

(202)  463-5500 

(202)  887-3445 
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RISK  ASSESSMENT 


What's  At  Issue 

Should  the  Federal  government  use  risk  assessment  and  cost/benefit  analyses  to  direct  limited 
resources  toward  problems  that  represent  the  most  serious  risks  to  human  health  and  the 
environment? 

Why  Important 

Everybody  wants  to  make  the  federal  government  work  better  and  cost  less.  One  way  this  can 
happen  is  to  choose  to  regulate  only  the  most  serious  environmental  (and  other)  risks.  This 
type  of  regulatory  reform,  or  regulatory  improvement,  helps  everybody. 

The  United  States  spends  more  than  $150  billion  per  year  on  compliance  with  environmental 
regulations.  The  Environmental  Protection  Agency  estimates  this  will  rise  to  2.3  percent  of 
the  GNP  by  the  tum  of  the  century.  This  enormous  amount  of  money  can  be  directed  to  the 
most  important  projects  by  understanding  and  evaluating  risks. 

Everybody  agrees  we  need  to  clean  and  protect  the  environment  and  that  a  clean,  healthy 
environment  is  important  to  everyone.  But,  are  we  spending  our  national  resources  wisely? 
Are  we  getting  our  money's  worth? 

These  questions  will  become  increasingly  important  in  the  years  to  come.  Because  we  have 
already  spent  massive  amounts  of  money  on  pollution  controls  and  cleaned  up  the  "big 
emissions,"  additional  cleanups  will  be  very  expensive  with  proportionately  little  environmental 
improvement.  Thus,  there  is  a  central  need  for  procedures,  such  as  risk  assessment/cost  benefit 
analysis,  to  assure  wise  choices  are  made  and  that  our  money  is  well  spent. 

Chamber  PositiOD 

The  Oiamber  advocates  regulating  public  health  and  environmental  quality  based  on  the  scientific 
assessment  of  relative  risks.  We  believe  the  assessment  must  be  based  on  the  best  information 
available,  use  the  best  methods  known  and  the  results  must  be  clearly  communicated  to  the 
public.  The  results  must  be  used  to  set  priorities  for  action  and  spending. 

Chamber  Contact 

Mary  Bemhard,  (202)  463-5500. 
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REGULATORY  FLEXIBILITY  ACT  AMENDMENTS 


What's  at  Issue 

Whether  federal  agencies  should  adhere  to  their  responsibility  to  consider  specifically  the 
impact  on  small  businesses  of  proposed  rules  and-  regulations  and  subsequently  choose  the 
least  burdensome  method  by  allowing  judicial  review  of  an  agency's  actions. 

Why  Important 

The  original  Regulatory  Rexibility  Act  (RFA)  was  passed  in  1980.    It  requires  federal 
agencies  to  analyze  the  impact  of  their  proposed  regulations  on  small  entities,  to  consider 
alternative  ways  of  achieving  their  regulatory  objective,  and  then  to  choose  that  which  is  the 
least  burdensome  method.   Unfortunately,  the  RFA  has  a  major  flaw.   Taking  an  agency  to 
court  over  the  adequacy  of  its  compliance  with  the  RFA  specifically  is  prohibited.   This 
means  that  agencies  can,  and  frequently  do,  simply  ignore  the  RFA  requirements  or  give  them 
minimal  lip  service.   Diuing  the  103rd  Congress,  Senator  Wallop,  with  Chamber  support, 
successfully  passed  an  amendment  in  the  Senate  that  would  have  corrected  this  problem  by 
allowing  judicial  review  of  agency  actions.   The  House  of  Representatives  also  had  a  lopsided 
advisory  vote  supjKirting  the  Senate  position.   Regretfully,  the  Congress  adjoumed  before  the 
matter  could  be  resolved  completely  and  the  issue  will  have  to  be  considered  again  in  the  new 
Congress. 

Chamber  Position 

The  Chamber  supports  amending  the  RFA  so  that  agencies  which  fail  to  meet  the 
requirements  of  the  law  can  be  brought  into  court  and  have  the  regulations  set  aside.   The 
Chamber  believes  that  regulations  ought  to  be  based  on  good  sense,  soimd  science,  and 
applied  in  ways  that  are  least  burdensome. 

Chamber  Contact 

David  Voight,  (202)  463-5500. 
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PRIVATE  PROPERTY  RIGHTS 

What's  at  Issue 

The  Chamber  anticipates  major  battles  in  1995  over  property  rights/land  use  issues  as  Congress  debates 
reauthorization  of  the  Endangered  Species  Act  and  grapples  with  comprehensive  wetlands  protection 
legislation.  Strong  bipartisan  support  for  several  property  rights  amendments  to  the  National  Biological 
Survey  bill,  the  California  Desert  Protection  Act  and  the  Safe  Drinking  Water  Act  this  year  suggests 
growing  Congressional  sensitivity  to  landowner  rights. 

Why  Important 

Private  property  rights,  guaranteed  to  all  citizens  by  the  Constitution,  are  being  progressively  eroded  by 
laws  intended  to  protect  the  environment  These  statutes  are  curbing  use  and  impairing  the  value  of 
private  land  for  real  or  perceived  benefits,  without  compensating  landowners.  At  the  same  time,  the 
federal  government  -  which  already  owns  one  third  of  the  United  States  -  continues  to  purchase  more  real 
estate  to  add  to  the  federal  land  inventory,  in  some  cases  by  condemnation  proceedings. 

The  most  notable  examples  of  the  "taking"  of  landowner's  property  values  are  in  the  area  of  endangered 
species  and  wetlands  regulations.  For  example,  if  an  endangered  plant,  bird,  fish,  irtsect,  or  other  species 
is  found  to  inhabit  all  or  part  of  an  owitefs  property,  any  activity  that  may  disrupt  the  species'  habitat  must 
cease  ,  under  the  threat  of  civil  and  criminal  penalties  Similarly,  when  owners  find  themselves  in 
possession  of  wetlands  -  perhaps  because  the  definition  of  "wetlands"  has  been  arbitrarily  expanded  - 
farming,  logging,  homebuilding  and  other  activities  may  be  jeopardized. 

In  these  instances,  farmers,  developers,  and  other  owners  and  businesses  are  forced  to  bear  the  full  burden 
of  the  law,  while  the  public  receives  the  "benefits"  and  pays  none  of  the  costs.  As  long  as  preservation 
is  perceived  to  be  "free,"  the  demand  for  additicmal  land  set-asides  will  be  unlimited. 

Landowners  are  fighting  back  in  the  courts.  The  U.S.  Goveininent  currently  feces  more  dian  SI  billion 
in  outstanding  takings  claims.  Recently,  the  Supreme  Court  decided  two  such  cases  (Lucas  v.  South 
Carolina  Coasul  Commission  and  Dolan  v.  City  of  Tigart,  Oregon)  in  favor  of  the  landowners. 

Chamber  Position 

The  U.S.  Chamber  of  Commerce  supports  all  of  the  above  legislative  initiatives,  and  will  work  for  strong 
bipartisan  cosponsotsiiip,  early  hearings  aixl  timely  passage.  Additionally,  the  Chamber's  National 
Litigation  Center  will  seek  out  opportunities  to  intervene  in  lawsuits  testing  the  limits  of  regulatory 
'takings"  of  private  property  values.  At  a  time  when  most  nations  of  the  work!  are  privatizing  government 
holdings,  the  U.S.  government  continues  to  add  to  the  federal  land  inventory  and  expand  its  already 
intrusive  regulatory  powers  over  private  lands.   This  trend  must  be  reversed 

Chamber  Contact 

Stu  Hardy,  (202)  463-5500. 
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DAVIS  -  BACON  ACT 


What's  The  Issue 

Whether  Congress  should  repeal  the  Davis-Bacon  Act. 

Why  Important 

The  1931  Davis-Bacon  Act  requires  construction  companies  to  pay  their  employees 
"prevailing  wages"  on  all  government-paid  construction  jobs  they  perform.   Over  the  years  the 
term  "prevailing  wages"  has  come  to  mean  the  wages  paid  under  a  loczd  union  contract. 
Periodically,  legislation  to  repeal  Davis-Bacon  is  introduced  in  Congress  but  has  never  been 
passed.   Repeal  proponents  argue  that  because  Davis-Bacon  requires  the  govenmient  to  pay 
artificially  high  "union  scale"  wage  rates,  the  government  pays  billions  more  than  it  needs 
to  for  buildings,  roads,  bridges  and  other  public  works  such  as  dams,  airports,  and  water 
purification  facilities.   Organized  labor,  on  the  other  hand,  supports  legislation  to  broaden  and 
strengthen  Davis-Bacon. 

Chamber  Position 

The  Chamber  has  long  maintained  that  the  Davis-Bacon  Act  should  be  repealed.   It  stifles 
comjjetition  and  has  an  inflationary  impact  by  unnecessarily  increasing  government  spending. 
A  contractor  whose  wage  and  benefit  scale  is  lower  than  the  local  union  scale  ought  to  be 
able  to  bid  on  government-funded  projects.   Davis-Bacon  forces  taxpayers  to  pay  considerably 
more  than  necessary  for  government  projects.   Without  Davis-Bacon,  taxpayers  would  receive 
the  same  services  for  far  less  money,  or  far  more  services  for  the  same  money.   Without 
question,  the  Davis-Bacon  Act  is  merely  a  generous  and  unnecessary  welfare  program  for 
construction  unions. 

Chamber  Contact 

Peter  Eide,  (202)  463-5500. 
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THE  NEED  FOR  A  NEW  EXPORT  CONTROL  REGIME 
WHICH  REFLECTS  POST-COLD  WAR  COMMERCIAL  REALITIES 


Wbat's  At  Issue 

Should  the  United  States  pass  legislation  which  imposes  strict  disciplines  on  the  use  of  unilateral 

export  controls? 

Wby  Importaot 

By  their  nature,  muhilateral  and  unilateral  export  controls  place  restrictions  on  the  ability  of  U.b. 
companies  to  ship  certain  goods  and  technologies  abroad.  Under  the  legislative  authority  of  the 
Export  Administration  Act  of  1979,  unilateral  export  controls  are  maintained  on  certam 
technologies  and  goods  for  reasons  of  national  security,  foreign  policy  and  short  supply.  While 
there  are  legitimate  reasons  for  export  controls,  there  is  some  awareness  in  the  public  sector  and 
business  community  that  the  current  U.S.  unilateral  export  system  does  not  reflect  post-cold  war 
realities,  and  is  unwieldy  and  bureaucratic  so  as  to  be  a  major  impediment  to  business.  Umlateral 
export  controls  prevem  U.S.  companies  from  being  able  to  take  full  advantage  of  new  and 
emerging  markets  (e.g.,  China).  Part  of  the  problem  Ues  in  the  fact  that  other  countries  that  are 
major  competitors  for  markets  like  China  do  not  impose  the  same  restrictions.  While  it  is 
difficult  to  estimate  precisely,  it  is  widely  believed  that  U.S.  export  controls  cost  U.S.  compames 
millions  of  dollars  annually  in  sales. 

Chamber  Position 

The  Chamber  strongly  supports  the  establishment  of  a  strengthened  international  export  control 
regime.  In  the  absence  of  such  a  regime,  export  controls  are  ineffective  and  serve  only  to  impede 
U.S.  companies.  The  Chamber  further  supports  the  passage  of  legislation  refonning  the  Export 
Administration  Act.  The  legislation  should,  in  part,  liberalize  controls  on  goods  widely  available; 
streamline  the  administrative  processing  of  licenses  to  be  more  timely,  transparent,  and  consistent; 
and  establish  clearer  lines  of  responsibility  and  accountability  for  export  control  decisions. 

Chamber  Contact 

Myron  Brilliant.  (202)  463-5460. 
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PAY  DOCKING  AND  THE  FAIR  LABOR  STANDARDS  ACT 


What's  At  Issue 

Whether  Congress  should  enact  legislation  amending  the  Fair  Labor  Standards  Act  (FLSA)  so 
the  Department  of  Labor  (DDL)  no  longer  can  interpret  that  law  to  require  payment  of 
overtime  for  salaried  employees.   Further  amendments  could  include  a  small  business 
exemption  from  the  FLSA,  including  its  minimum  wage  requirement. 

Why  Important 

Under  existing  DDL  regulations  interpreting  the  FLSA,  if  an  employer  reduces  a  salaried 
employee's  pay  for  work  hours  missed  (if  less  than  a  full  day),  the  employee  (and  all  other 
salaried  employees  subject  to  the  same  "pay  docking"  policy)  must  be  considered  an  hourly 
employee  under  the  FLSA  and  is  due  time-and-a-half  for  all  hours  worked  excess  of  forty  in 
one  week  during  the  preceding  two  years  (three  years  in  certain  circumstances).   Backpay  for 
all  salaried  employees  could  be  a  huge  sum.   In  the  past,  the  FLSA  with  its  minimum  wage 
requirements  and  complex  overtime  rules,  included  an  exemption  for  small  employers.   That 
exemption  was  removed  in  recent  amendments  to  the  FLSA. 

Chamber  Position 

The  FLSA  must  be  amended  to  clarify  the  distinctions  between  the  requirements  for 
compensating  employees  paid  on  an  hourly  basis  and  those  paid  a  salary.   Employers  must 
have  the  ability  to  pay  some  employees  on  a  salary  basis  because  of  the  nature  of  the  work 
they  perform.   Employers  must  be  able  to  reduce  a  salaried  employee's  pay  in  less  than  full 
day  increments  to  allow  reasonable  flexibility  for  both  the  employee  and  employer.   The  DDL 
should  not  have  the  discretion  to  interpret  its  own  regulations  so  that  they  are  contrary  to  the 
purposes  and  policies  of  the  FLSA. 

Very  small  businesses  often  cannot  afford  to  employ  anyone  if  they  must  be  paid  the  federal 
minimum  wage.   These  employers  should  be  exempt  from  the  minimum  wage  and  other 
requirements  of  the  FLSA  so  they  can  hire  a  few  (usually  part-time)  essential  employees. 

Chamber  Contact 

Peter  Eide,  (202)  463-5500. 
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OSHA  REGULATIONS 


What's  At  Issue 

Whether  Congress,  exercising  its  budget  and  oversight  authority,  should  control  the  regulatory 
excesses  of  the  Occupational  Safety  and  Health  Administration  (OSHA).    When  the  business 
community  successfully  stopped  the  Comprehensive  Occupations  Safety  and  Health  Reform 
Act  (COSHRA)  in  the  103rd  Congress,  OSHA,  at  the  behest  of  organized  labor,  embarked  on 
a  campaign  to  reform  the  law  through  agency  regulations  instead  of  through  Congress. 

Why  Important 

If  unchallenged,  OSHA  will  issue  a  number  of  proposed  regulations  regarding  ergonomic 
(human  movement  and  postures)  safety  and  health  as  well  as  indoor  air  quality.    In  addition,  a 
number  of  complex  and  far-reaching  regulations  are  on  the  agency's  regulatory  agenda  for 
1995  and  1996.   These  mandates,  especially  those  regarding  ergonomics  and  indoor  air 
quality,  will  cost  employers  billions,  if  not  hundreds  of  bilUons,  of  dollars  per  year.   That 
does  not  include  the  cost  of  OSHA'  penalties  and  fines  levied  for  noncompliance. 

Chamber  Position 

All  federal  regulatory  agencies,  especially  OSHA,  must  be  controlled  and  not  allowed  to 
rewrite  existing  laws  through  the  issuance  of  new  regulations.   Congress  must  energetically 
maintain  a  watchful  eye  on  OSHA  and,  when  necessary,  encourage  the  agency  to  issue  only 
absolutely  necessary  regulations  based  on  both  sound  cost/benefit  analyses  and  adequate 
scientific  evidence.   The  ergonomics  and  indoor  air  regulations  must  be  reconsidered  in  light 
their  reasonableness,  their  feasibility,  and  the  huge  financial  impact  the  rules,  as  proposed, 
will  have  on  every  employer.   OSHA's  regulatory  and  punitive  zeal  must  be  controlled.   The 
choice  need  not  be  between  safe  jobs  and  no  jobs.   Rather,  the  challenge  is  how  can  OSHA 
help  employers  and  employees  achieve  workplaces  reasonably  free  of  injuries  and  illnesses. 

Chamber  Contact 

Peter  Hide,  (202)  463-5500. 
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NATIONAL  LABOR  RELATIONS  BOARD 


What's  At  Issue 

Whether  the  National  Labor  Relations  Board  (NLRB)  should,  through  its  regulations  and 
decisions  interpreting  and  applying  the  National  Labor  Relations  Act  (NLRA),  effectively 
rewrite  or  amend  that  law  to  assist  union  organizing  or  give  unions  more  power  and  leverage 
when  negotiating  with  employers. 

Why  Important 

The  NLRB  can  issue  regulations  (although  it  has  rarely  done  so  in  the  past)  and  issue 
decisions  interpreting  the  NLRA.   In  this  maimer  the  NLRB  can  effectively  amend  the  federal 
labor  law  and  organized  labor  can  achieve  through  this  agency  what  it  may  not  be  able  to 
achieve  in  Congress.   The  resuh  will  be  far  more  powerful  unions  and  a  nationwide  drive  by 
the  AFL-CIO  to  organize  employees  in  every  company  in  every  industry. 

Chamber  Position 

The  Chairman  of  the  NLRB,  a  Clinton  appointee,  is  committed  to  changing  the  agency's 
regulations  and  decisions  to  achieve  many  of  the  labor  law  reforms  Congress  has  consistently 
rejected.  Serving  with  him  as  a  member  of  the  Board  is  a  former  union  attorney  and  another 
pro-union  lawyer  is  likely  to  be  nominated  soon.  That  wUl  give  the  Chairman  and  organized 
labor  a  majority  on  the  5-member  NLRB.  The  Chamber  must  fill  its  historic  role  of  leading 
the  business  community  opposition  to  the  excesses  of  the  NLRB,  whether  they  are  regulatory 
or  based  on  the  Board's  decisions. 


Chamber  Contact 

Peter  Hide,  (202)  463-5500. 
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THE  NATIONAL  CHAMBER  LITIGATION  CENTER 

Chalknging  Onerous  Regulations  in  the  Courts 

The  Chamber's  legal  affiliate,  the  National  Chamber  Litigation  Center,  or  NCLC, 
represents  the  business  community  in  court  on  a  wide  range  of  regulatory  issues.  Whether 
suing  the  federal  government  on  behalf  of  the  Chamber  or  supporting  companies  with 
friend-of-the-court  briefs,  NCLC  aggressively  pursues  regulatory  relief  for  businesses  from 
the  third  branch  of  government,  the  judiciary. 

NCLC  litigates  business  issues  at  every  level  of  the  judicial  system,  from  state 
administrative  agencies  to  the  U.S.  Supreme  Court  Since  its  founding  in  1977,  NCLC  has 
taken  nearly  every  federal  regulatory  agency  to  court.  Our  particular  "favorites"  include  the 
Department  of  Interior,  the  Department  of  Labor,  the  Environmental  Protection  Agency, 
the  National  Labor  Relations  Board,  and  the  Occupational  Safety  &  Health  Review 
Conmiission. 

NCLCs  current  litigation  docket  includes  the  following  regulatory  challenges: 

•  OSHA  PENALTIES  -  NCLC  objects  to  efforts  by  the  Secretary  of  Labor  to 
increase  OSHA  penalties  by  multiplying  one  violation  by  the  number  of  people 
exposed  to  a  hazard.  (Secretary  of  Labor  v.  Arcadian  Corporation  and  Secretary  of 
Labor  v.  Hartford  Roofing  Compare) 

.  EPA  PENALTIES  -  NCLC  urges  EPA  to  shed  some  Ught  on  its  penalty  policy  by 
subjecting  to  public  notice  and  comment  the  computer  model  it  uses  to  calculate  the 
economic  benefits  of  failing  to  comply  with  environmental  laws.  (Petition  for 
Rulemaking  CorKeming  Recovery  of  Economic  Benefit  in  EPA  Enforcement 
Proceedings). 

•  ENVIRONMENTAL  CRIMES  -  NCLC  argues  against  sending  innocent  people 
to  prison  for  knowingly  engaging  in  conduct  that  results  in  a  violation  of  a  Qean 
Water  Act  permit,  regardless  of  whether  they  knew  of  the  requirements,  or  even  the 
existence  of  the  permit  (Wdtzenhoff  v.  United  States) 

.  NATURAL  RESOURCE  DAMAGES  -  NCLC  and  others  sue  the  Interior 
Department  for  issuing  arbitrary  regulations  that  are  not  cost-effective.  (Chamber  of 
Commerce  v.  Department  of  Interior) 
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•  EPA  REGULATIONS  -  NCLC  and  others  sue  EPA  for  violating  a  congressional 
deadline  for  revising  two  burdensome  and  expensive  hazardous  waste  regulations, 
commonly  known  as  the  "mixture"  and  "derived-from'  rules.  (Chemical  Manuftzcturen 
Association,  et  aLv.  Browner) 

•  "GREEN"  LABELING  -  NCLC  and  others  challenge  California's  environmental 
labeling  rules  which  dictate  how  companies  may  use  words  like  "recycled"  and 
"biodegradable"  on  their  products.  (American  Advertisers  Association,  etaLv.  Lungren) 

'  PREVAILING  WAGES  -  NCLC  challenges  a  California  county  ordinance  that 
imposes  prevailing  wages  and  benefits  on  certain  construction  projects.  (Chamber  of 
Commerce  v.  Bragdon) 

•  NLRB  PROCEDURES  -  NCLC  argues  against  NLRB  proposals  to  speed  up  the 
union  election  process  by  eliminating  pre-election  hearings,  which  employers  have 
traditionally  used  to  campaign  against  imion  representation.  (Angelica  Healthcare 
Services  and  Barre  National,  Inc.) 

•  NLRB  DEFINrnONS  -  NCLC  argues  that  the  NLRB  should  not  narrow  the 
definition  of  "supervisor"  under  the  National  Labor  Relations  Act  to  include  them  as 
en^>loyees  purposes  of  union  organizing.  (Providence  Hospital  and  Alaska  Nurses' 
Asm;  Ten  Broeck  Commons  Nursing  Home  and  United  Industry  Workers  Local  424) 

NCLCs  litigation  activities  extend  beyond  the  regulatory  arena.  As  the  nation's  only 
public  policy  law  firm  to  solely  represent  business  interests,  NCLC  has  advanced  its  pro- 
business  agenda  by  participating  in  over  300  cases. 

For  further  information  about  the  National  Chamber  Litigation  Center  and  its  cases, 
please  call  Cam  Esser  at  202/463-3337. 


92-487  -  96  -  6 
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Regulatory  Reform: 
How  Can  Congress  Assess  the  Administration's  Initiatives? 

Summary  of  Statement  by  L.  Nye  Stevens 

Director 
Federal  Management  and  Workforce  Issues 

The  administration  has  announced  a  number  of  initiatives  designed 
to  address  problems  in  federal  regulations  and  the  federal 
regulatory  process.   Some  of  these  initiatives  have  been 
governmentwide  in  scope,  while  others  have  focused  on  particular 
agencies . 

Different  approaches  could  be  used  to  assess  these  regulatory 
reform  initiatives.   One  approach  would  be  to  take  each 
initiative,  break  it  down  into  its  constituent  parts,  and 
determine  whether  each  part  has  or  has  not  been  implemented. 
That  approach  would  reveal  little  about  the  administration's 
overall  reform  effort  and  would  focus  primarily  on  whether 
actions  have  been  taken,  not  whether  the  administration  has 
achieved  its  underlying  goals.   A  more  comprehensive  and  valid 
approach  would  be  to  gain  an  understanding  of  what  goals  the 
administration's  regulatory  reform  initiatives  are  generally 
attempting  to  accomplish  and  then  develop  accurate  measures  for 
gauging  the  extent  to  which  those  overall  goals  are  being  met. 

At  least  two  central  themes  run  through  many  of  the  regulatory 
reform  proposals:   (1)  an  attempt  to  reduce  the  burden  federal 
regulations  and  regulatory  agencies  impose  on  the  regulated 
public  and  (2)  an  attempt  to  change  federal  agencies'  regulatory 
approach  from  a  focus  on  compliance  with  detailed  procedures  to  a 
focus  on  achieving  desired  outcomes.   However,  regulatory  burden 
and  agencies'  outcomes  are  each  very  difficult  to  measure. 
Various  measures  of  regulatory  burden  have  been  used  in  the  past . 
'GAO's  previous  work  indicates  that  these  measures,  such  as  the 
time  requi--    to  complete  federal  paperwork  and  the  overall  cost 
of  complyi.-j  with  regulations,  must  be  interpreted  very 
carefully.   The  Government  Performance  and  Results  Act  of  1993 
requires  agencies  to  develop  clear  statements  of  what  their 
regulations  are  intended  to  accomplish.   Some  agencies  are 
beginning  to  do  so,  but  many  still  focus  on  outputs  (e.g.,  the 
number  of  safety  inspections  completed),  not  outcomes  (e.g., 
whether  fatality  rates  are  declining).   The  act  recognized  that 
several  years  would  be  required  to  change  agencies'  emphasis  from 
process  to  results. 


160 


Madam  Chair  and  Members  of  the  Committee: 

I  am  pleased  to  be  here  today  to  discuss  the  administration's 
regulatory  reform  initiatives  and  how  they  might  be  assessed.   I 
would  first  like  to  describe  those  initiatives,  then  discuss  what 
we  know  about  their  implementation,  and  finally  present  some 
thoughts  regarding  how  the  success  of  those  proposals  could  be 
measured.   My  comments  are  based  on  our  ongoing  monitoring  of  the 
administration's  "reinventing  government"  program  and  prior  wor.k 
we  have  done  on  regulatory  and  management  issues.   {See 
attachment  I  for  a  list  of  selected  GAO  products  on  regulatory 
issues . ) 

In  essence,  we  believe  that  the  best  way  to  assess  the 
administration's  regulatory  reform  proposals  would  be  to  first 
identify  what  goals  those  proposals  are  generally  trying  to 
accomplish  and  then  develop  valid  measures  of  how  well  those 
goals  are  being  achieved.   We  believe  that  at  least  two  central 
themes  run  through  tr  -v  of  the  administration's  proposals:   (1) 
an  attempt  to  reduce  the  burden  federal  regulations  and 
regulatory  agencies  impose  on  the  regulated  public  and  (2)  an 
attempt  to  change  federal  agencies'  regulatory  approach  from  a 
focus  on  compliance  with  detailed  procedures  to  a  focus  on 
achieving  desired  outcomes.   However,  regulatory  burden  and 
agencies'  outcomes  are  each  very  difficult  to  measure. 
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We  are  encouraged  by  this  Committee's  intention  to  monitor  the 
administration's  progress  in  this  area.   Congressional  oversight 
is  essential  to  encouraging  sustained  attention  to  and  attainina 
agreement  on  how  to  enhance  and  assess  the  ongoing  regulatory- 
reform  efforts.   By  focusing  its  oversight  activities  on  whether 
agencies  are  achieving  the  administration's  overall  goals,  this 
Committee  can  play  an  important  role  in  improving  the 
government's  regulatory  performance. 

Regulatory  reform  is  believed  needed  because  many  of  the  previous 
reforms  have  not  worked  as  well  as  expected.   For  example,  we 
reported  last  year  that  some  agencies  were  consistently  viewed  by 
the  Small  Business  Administration  as  not  complying  with  the 
Regulatory  Flexibility  Act  of  1980,  which  was  intended  to  ensure 
that  the  interests  of  small  entities  are  protected  in  the 
rulemaking  process.^  We  recommended  several  changes  in  the 
administration  of  the  act  to  improve  agencies'  compliance,  some 
of  which  have  already  taken  place.   Nevertheless,  calls  for 
reform  continue. 


^Regulatory  Flexibility  Act:   Status  of  Agencies'  Compliance 
(GAO/GGD-94-105,  Apr.  27,  1994) . 
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THE  ADMINISTRATION'S  REGULATORY  REFORM  INITIATIVES 

During  the  past  2  years,  the  administration  has  announced  a 
series  of  initiatives  designed  to  address  problems  in  the  federal 
regulatory  process  and  in  the  regulations  themselves. 

o    The  September  7,  1993,  National  Performance  Review  (NPR) 
report  contained  10  recommendations  to  improve  regulatory 
systems,  including  (1)  the  creation  of  an  interagency 
regulatory  coordinating  group  to  share  information  and 
coordinate  approaches;  (2)  encouragement  of  the  use  of 
innovative  regulatory  approaches  and  negotiated  rulemaking; 
(3)  increased  use  of  alternative  means  of  dispute 
resolution;  and  (4)  a  ranking  of  the  seriousness  of 
environmental,  health,  or  safety  risks. ^   The  NPR  report 
also  contained  a  number  of  agency-specific  recommendations 
that  involved  regulatory  issues.   For  example,  NPR 
recommended  that  the  Environmental  Protection  Agency  (EPA) 
amend  the  regulations  it  determines  are  most  troublesome  for 
local  governments  to  allow  alterr   ive,  flexible  approaches 
to  meeting  environmental  mandates.   NPR  also  recommended 
that  the  Department  of  Labor  shift  responsibility  for 
workplace  safety  and  health  to  employers  by  issuing 
regulations  requiring  self -inspections  and  implementing  a 


^From  Red  Tape  to  Results:   Creating  a  Government  That  Works 
Better  and  Costs  Less,  report  of  the  National  Performance  Review, 
Vice  President  Al  Gore,  September  7,  1993. 
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sliding  scale  of  incentives  and  penalties  to  ensure  safety 
standards  are  met . 

o    On  September  30,  1993,  the  President  issued  Executive  Order 
12866,  "Regulatory  Planning  and  Review,"  which  began  the 
administration's  program  to  reform  the  regulatory  process 
and  make  it  more  efficient.'  Among  other  things,  the  order 
(1)  established  the  administration's  overall  regulatory 
philosophy  and  principles,  (2)  instituted  a  set  of 
procedures  to  allow  the  administration  to  plan  its 
regulatory  program,  (3)  required  each  agency  to  submit  a 
program  for  periodic  review  and  possible  elimination  or 
modification  of  its  existing  significant  regulations,  and 
(4)  delineated  the  responsibilities  of  agencies  and  the 
Office  of  Management  and  Budget's  (0MB)  Office  of 
Information  and  Regulatory  Affairs  (OIRA)  for  the 
centralized  review  of  regulations. 

o    In  early  1995,  the  administration  announced  a  regulatory 
reinvention  initiative  as  part  of  "Phase  J       of  NPR.   On 
March  4,  1995,  the  President  sent  a  memorandum  to  the  heads 
of  departments  and  agencies  describing  plans  for  changing 
the  federal  regulatory  system  because  "not  all  agencies  have 


'The  order  revoked  Executive  Orders  12291  and  12498,  which 
established  regulatory  principles  and  the  review  process  during 
the  Reagan  and  Bush  administrations. 
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taken  the  steps  necessary  to  implement  regulatory  reform."* 
The  President  directed  each  agency  to  do  the  following: 

(1)  Conduct  a  page-by-page  review  of  all  its  regulations  in 
force  and  eliminate  or  revise  those  that  were  outdated 
or  in  need  of  reform. 

(2)  Change  the  way  the  performance  of  both  the  agency  and 
frontline  regulators  are  measured  so  as  to  focus  on 
results,  not  process  and  punishment. 

(3)  Convene  groups  of  frontline  regulators  and  the  people 
affected  by  their  regulations  around  the  country  and 
create  "grassroots  partnerships." 

(4)  Expand  their  efforts  to  promote  consensual  rulemaking. 

On  March  16,  1995,  the  President  announced  a  number  of 
regulatory  reform  initiatives  at  EPA  and  the  Food  and  Drug 
Administration  (FDA)  as  well  as  some  reforms  all  ff       ral 
agencies  were  to  initiate.   They  were  as  follows: 

o    EPA  was  directed  to  undertake  25  reforms  to  improve  its 
regulatory  program,  including  (1)  reducing  existing 


'The  March  4,  1995,  memo  represented  the  written  instructions 
that  followed  a  February  21,  1995,  White  House  event  on  these 
issues. 
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paperwork  burdens  by  25  percent,  with  the  reductions 
focusing  on  with  local  governments  and  small 
businesses;  (2)  providing  incentives  through  reduced 
penalties  for  self -disclosure  and  correction  of  certain 
violations;  (3)  making  greater  use  of  market -based 
regulations;^  and  (4)  focusing  hazardous  waste  and 
drinking  water  treatment  requirements  on  areas  with  the 
greatest  risk. 

FDA  was  directed  to  make  a  number  of  changes  to  its 
regulatory  program,  including  (1)  allowing 
manufacturing  changes  without  FDA  preapproval  if  the 
risk  is  negligible;  (2)  exemption  of  up  to  138 
additional  categories  of  low-risk  medical  devices 
(e.g.,  oxygen  masks  and  syringes)  from  premarket 
review;  and  (3)  elimination  of  virtually  all 
environmental  assessments  for  human  drugs  and  biologies 
and  animal  drugs. 

All  federal  agencies  were  directed  to  adopt  policies 
that  would  allow  small  businesses  that  had  acted  in 


'Examples  of  market-based  regulations  include  open-market  air 
emissions  trading  and  effluent  trading  in  watersheds.   Emissions 
trading  is  a  way  of  reducing  pollutant  emissions  to  the 
environment  by  applying  pollution-reduction  measures  at  the 
places  where  reductions  are  most  cost-effective.   Under  an 
effluent  trading  program,  a  discharger  that  can  reduce  pollution 
below  the  minimum  level  required  to  meet  water  quality  standards 
can  sell  its  excess  pollution  reductions  to  other  dischargers 
within  the  same  watershed. 
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good  faith  but  were  first -time  violators  of  a 
regulation  (1)  an  opportunity  to  avoid  punitive  actions 
by  correcting  the  violations  within  an  appropriate 
period,  and  (2)  a  waiver  of  up  to  100  percent  of  agency 
fines  when  a  violation  did  not  involve  significant 
health  or  safety  threats  or  criminal  wrongdoing  and  the 
fine  will  be  used  to  correct  the  underlying  problem. 
Also,  agencies  were  directed  to  require  regularly 
scheduled  reports  to  the  federal  government  only  half 
as  often  unless  the  agency  head  determines  that  the 
change  is  not  legally  possible,  would  not  properly 
protect  public  health  or  the  environment,  or  would 
otherwise  not  be  in  the  best  interests  of  the  nation. 

On  May  16,  1995,  the  President  and  the  Vice  President 
announced  three  sets  of  initiatives  intended  to  reform 
regulatory  procedures  at  the  Occupational  Safety  and  Health 
Administration  (OSHA) :   (1)  increasing  assistance  to  and 
lessening  inspections  and  penalties  for  employers  with 
aggressive  health  and  safety  programs;  (2)  streamlining  and 
rationalizing  OSHA's  regulations  by  identifying  priorities, 
eliminating  or  fixing  outdated  or  confusing  standards,  and 
working  with  business  and  labor  groups,-  and  (3)  changing  the 
way  OSHA  enforces  rules,  including  the  redesign  of  field 
office  operations  and  the  use  of  information  technolog^y  to 
inform  employers  and  others  about  OSHA  rules . 


167 


o    On  June  12,  1995,  the  President  proposed  28  changes  in 
federal  pension  rules  that  affect  small  businesses, 
including  (1)  allowing  employers  with  100  or  fewer  employees 
to  have  a  simplified  pension  plan  that  eliminates  certain 
requirements  and  eases  other  rules,  (2)  improving  and 
expanding  401 (k)  plans,  (3)  eliminating  excessive  testing 
and  simplifying  certain  definitions  in  pension  rules. 

o    On  July  11,  1995,  the  Vice  President  and  the  First  Lady 

announced  changes  to  the  Medicare  and  Medicaid  programs  run 
by  the  Health  Care  Financing  Administration  (HCFA) .   Among 
these  changes  were  (1)  eliminating  "physician  attestation" 
forms  for  Medicare  patients,  (2)  giving  states  more  power  to 
approve  training  programs  offered  in  nursing  homes  for  nurse 
aides,  (3)  reducing  paperwork  and  costs  for  laboratories  in 
doctors'  offices,  and  (4)  eliminating  unnecessary  process 
requirements  and  developing  outcome -based  performance 
standards . 

Pending  Announcements 

In  addition  to  the  regulatory  reinvention  initiatives  that  have 
been  announced  to  date,  NPR  has  said  that  announcements  are 
pending  in  several  areas:   banking,  education,  food,  natural 
resources,  science  and  technology,  and  transportation. 
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IMPLEMENTATION  OF  REGULATORY  REFORM  INITIATIVES 

Some  of  the  regulatory  reform  initiatives  the  administration  has 
announced  have  already  begun  to  be  implemented.   In  December 
1994,  we  reported  that  6  of  the  10  NPR  recommendations  on 
improving  regulatory  systems  had  been  partially  implemented  and 
that  1  had  been  fully  implemented.*   For  example,  Executive 
Order  12866  created  the  recommended  regulatory  working  group  and 
established  the  use  of  innovative  regulatory  approaches  as 
administration  policy.   A  September  30,  1993,  presidential 
memorandum  directed  each  federal  regulatory  agency  to  identify  at 
least  one  rulemaking  in  which  it  would  use  negotiated  rulemaking 
within  the  next  year;  by  late  1994,  16  agencies  had  done  so. 
However,  we  also  reported  that  most  of  the  agency-specific  NPR 
regulatory  proposals  had  not  been  even  partially  implemented. 
(See  attachment  II  for  a  listing  of  the  NPR  regulatory 
recommendations  and  a  summary  of  each  recommendation's 
implementation  status  as  of  late  1994.) 

We  have  not  assessed  the  administration's  other  regulatory  reform 
initiatives.   However,  the  administration  has  released 
information  about  the  implementation  of  some  of  these  efforts. 
For  example,  OIRA  issued  a  report  in  1994  describing  the  progress 
that  had  been  made  during  the  first  year  of  Executive  Order 


'Management  Reform:   Implementation  of  the  National  Performance 
Review's  Recommendations  (GAO/OCG-95-1 ,  Dec.  5,  1994). 
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12866.   The  OIRA  report  noted  numerous  difficulties  associated 
with  measuring  the  success  of  the  order  (e.g.,  judging  whether' 
agencies  are  producing  "smarter"  regulations)  but  stated 

"we  are  .  .  .  confident  that  the  Executive  Order  is 
making  a  difference,  that  the  Administration  is  moving 
in  the  right  direction,  and  that  there  is  much  to  be 
proud  of  ...  .   [H]owever,  our  optimism  is  guarded; 
we  know  full  well  that  there  is  much  to  be  done  to 
obtain  the  benefits  we  are  seeking  to  realize."'' 

Although  agencies  were  supposed  to  prepare  a  report  for  release 
on  June  15,  1995,  summarizing  agency  actions  on  all  four  of  the 
tasks  in  the  President's  March  4,  1995,  memorandum,  0MB  has  not 
released  those  reports.   However,  on  June  12,  1995,  the  President 
told  the  White  House  Conference  on  Small  Business  that  the  page- 
by-page  review  of  existing  federal  regulations  had  resulted  in 
proposals  to  eliminate  20  percent  and  modify  another  35  percent 
of  the  140,000  page  Code  of  Federal  Regulations.   He  said  the 
16,000  pages  of  regulations  eliminated  weighed  39  pounds  and 
would  stretch  5  miles  if  put  end-to-end.   He  also  said  that 


'Another  group  examined  the  implementation  of  the  executive  order 
and  reached  a  negative  appraisal.   An  April  1995  study  by  the 
Institute  for  Regulatory  Policy  concluded  that  only  a  limited 
number  of  EPA  rulemaking  notices  published  in  the  Federal 
Register  demonstrated  compliance  with  key  directives  in  the 
executive  order. 
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another  31,000  pages  of  rules  would  be  modified  either  through 
administrative  or  legislative  means. 

ASSESSING  THE  ADMINISTRATION'S  REGULATORY  INITIATIVES 

The  Committee  has  asked  how  Congress  might  go  about  assessing  the 
administration's  regulatory  proposals.   One  way  to  do  so  would  be 
to  take  each  initiative,  break  it  down  into  its  constituent 
parts,  and  determine  whether  each  part  has  or  has  not  been 
implemented.   Using  the  President's  March  4,  1995,  memo  as  an 
example,  one  could  ask  whether  all  departments  and  agencies  had 

o    conducted  a  page-by-page  review  of  their  regulations  and 
eliminated  or  revised  those  that  are  in  need  of  reform; 

o    changed  the  way  they  measure  their  performance  and  the 
performance  of  their  frontline  regulators; 

o    created  "grassroots  partnerships"  between  frontline 

regulators  and  those  affected  by  the  regulations;  and 

o    expanded  their  efforts  to  promote  consensual  rulemaking. 

Each  of  the  agency-  or  issue-specific  announcements  made  since 
March  of  this  year  could  be  reviewed  in  the  same  manner.   For 
example,  what  progress  has  EPA  made  concerning  each  of  the  25 
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actions  delineated  in  the  March  16,  1995,  announcement?   Which  of 
the  28  changes  in  federal  pension  rules  announced  on  June  12, 
1995,  have  been  implemented? 

Although  this  approach  may  be  instructive  in  some  respects,  the 
end  result  may  ultimately  be  somewhat  unsatisfying  for  at  least 
two  reasons.   First,  a  proposal -by-proposal  assessment  would  lack 
the  overall  focus  needed  to  reach  conclusions  about  the 
administration's  effort  as  a  whole.   Congress  would  learn  a  great 
deal  about  individual  "trees"  in  the  regulatory  "forest,"  but  not 
much  about  the  forest  itself.   Second,  focusing  on  the 
implementation  of  each  initiative  would  indicate  whether  the 
recommended  changes  have  been  adopted,  but  may  not  reveal  whether 
the  administration  has  achieved  its  underlying  goals. 

If  Congress  is  interested  in  developing  a  "report  card"  that 
substantively  assesses  all  of  the  administration's  regulatory 
reform  proposals,  it  should  review  those  efforts  in  a 
crosscutting  manner  that  goes  beyond  surface-level  descriptions. 
Congress  sh   Id  focus  on  the  goals  the  regulatory  reform 
initiatives  are  generally  attempting  to  accomplish  and  then  use 
valid  measures  of  how  well  those  goals  are  being  accomplished  to 
assess  the  administration's  progress. 

Although  the  administration's  regulatory  reform  initiatives 
address  a  wide  variety  of  issues  and  involve  a  number  of 
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different  actions,  at  least  two  central  themes  run  through  many 
of  the  proposals:   (1)  an  attempt  to  reduce  the  regulatory  burden 
agencies  impose  on  businesses  and  the  public  and  (2)  an  attempt 
to  change  agencies'  regulatory  approach  from  a  focus  on 
compliance  with  detailed  procedures  to  a  focus  on  achieving 
outcomes . 

Regulatory  Burden 

Perhaps  the  most  obvious  example  of  the  administration's  attempt 
to  reduce  regulatory  burden  is  its  effort  to  eliminate  obsolete 
regulations.   Even  before  the  March  4,  1995,  memo's  call  for  such 
cuts,  section  5  of  Executive  Order  12866  required  each  agency  to 
submit  to  OIRA  a  program  under  which  the  agency  would 
periodically  review  its  existing  significant  regulations  to 
determine  whether  they  should  be  eliminated  or  modified.   The 
first  listed  reason  for  this  review  is  "to  reduce  the  regulatory 
burden  on  the  American  people." 

To  determine  the  ef^   t  of  the  administration's  initiatives  on 
regulatory  burden,  the  amount  of  burden  before  and  after  the 
implementation  of  those  initiatives  must  be  accurately  measured. 
A  variety  of  measures  of  regulatory  burden  have  been  used  in  the 
past,  some  of  which  are  more  valid  than  others.   Each  of  these 
measures  of  burden  should  be  carefully  examined  to  ensure  that  it 
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accurately  reflects  the  impact  of  regulatory  action  on  businesses 
and  the  public. 

For  example,  representatives  of  both  government  and  industry  have 
sometimes  described  regulatory  burden  in  terms  of  the  absolute 
number  of  rules,  the  number  of  pages  in  the  Code  of  Federal 
Regulations,  the  length  of  the  Code  on  a  bookshelf,  the  weight  of 
the  rules,  or  the  length  of  all  of  the  rules  if  each  sheet  of 
paper  were  placed  end  to  end.   Other  observers  have  used  the 
number  of  federal  employees  involved  in  regulatory  activities  or 
the  size  of  federal  regulatory  agencies'  budgets  as  a  measure  of 
regulatory  burden.'   Although  these  measures  are  relatively  easy 
to  develop  and  are  appealing  in  some  respects,  they  may  not 
accurately  reflect  the  regulatory  burden  imposed  on  the  public  or 
a  small  business.   For  example,  if  an  agency  eliminates  1,000 
pages  of  regulations  that  rarely  if  ever  affect  small  businesses, 
the  regulatory  burden  those  businesses  feel  will  be  relatively 
unchanged.   A  regulatory  agency  that  has  less  than  1,000 
employees  may  impose  a  greater  regulatory  burden  on  small 
businesses  than  another  agen^   "hat  has  10  times  as  many 
employees  simply  by  virtue  of  the  regulatory  issues  involved  and 
the  way  those  regulations  are  enforced.   Therefore,  the  number  or 
length  of  regulations,  the  number  of  regulatory  employees,  and 


"See,  for  example,  Melinda  Warren,  Reforming  the  Federal 
Regulatory  Process:   Rhetoric  or  Reality?,  Occasional  Paper  No. 
138.   St.  Louis:   Center  for  Study  of  American  Business, 
Washington  University,  June  1994. 
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similar  types  of  measures  may  be  poor  proxies  for  regulatory 
burden . 

Another  way  that  regulatory  burden  has  been  measured  is  the  total 
number  of  hours  needed  to  fill  out  federal  paperwork.   The 
Paperwork  Reduction  Act  requires  0MB  to  prepare  an  information 
collection  budget  that  measures  paperwork  requirements  imposed  on 
everyone  outside  the  federal  government.'  However,  care  must 
also  be  taken  to  properly  interpret  these  statistics  as  well.   In 
December  1993,  we  reported  that  the  burden  hour  estimate 
increased  by  261  percent  between  1987  and  1992- -from  more  than 
1.8  billion  hours  to  nearly  6.6  billion  hours."  However,  most 
of  this  change  was  due  to  a  Department  of  the  Treasury  reestimate 
of  the  time  spent  in  dealing  with  burdens,  not  the  imposition  of 
new  burdens.   0MB' s  burden  hour  estimate  can  also  be  affected  by 
changes  in  respondent  population  size,  revisions  to  data 
collection  instruments,  and  other  factors.   Therefore,  even 
though  the  burden  hour  estimate  declined  6  percent  between  1992 
and  fiscal  year  1993,  all  of  these  factors  must  be  examined  to 
determine  whether  the  actual  burden  de  'ined. 


'Agencies  usually  develop  an  estimate  of  the  average  time  each 
respondent  requires  to  comply  with  a  particular  collection  of 
information  and  of  the  total  number  of  respondents  who  must 
comply  with  the  collection  requirement.   The  total  burden  is 
calculated  by  multiplying  the  average  response  time  per 
respondent  by  the  expected  number  of  respondents. 

"Paperwork  Burden:   Reported  Burden  Hour  Increases  Reflect  Ngw 
Estimates.  Not  Actual  Changes  (GAO/PEMD-94-3 ,  Dec.  6,  1993). 
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Another  commonly  used  index  of  regulatory  burden  is  the 
cumulative  cost  of  complying  with  regulations- -either  on 
individual  businesses  or  the  economy  as  a  whole.'-   Again, 
however,  these  cost  measures  must  be  carefully  examined.   We 
pointed  out  in  a  March  1995  report  that  estimates  of  total 
regulatory  costs  imposed  on  the  economy  can  vary  substantially 
depending  on  assumptions  about  what  constitutes  regulatory 
costs.  ^^   For  example,  some  economists  believe  that  transfers 
(e.g.,  the  added  cost  a  consumer  pays  for  goods  in  the 
marketplace  because  of  agricultural  price  supports)  and  process 
costs  (e.g.,  costs  associated  with  completing  tax  returns)  should 
not  be  included  in  measures  of  total  regulatory  costs- -two 
factors  that  account  for  more  than  half  of  some  estimates. 

Similarly,  measures  of  regulatory  costs  for  individual  businesses 
depend  on  the  assumptions  used  in  the  analysis.   For  example, 
although  a  business  may  be  able  to  provide  data  on  the  overall 
cost  of  its  health  and  safety  programs,  it  may  not  be  able  to 
differentiate  costs  associated  with  regulatory  compliance  from 
costs  it  incurs  in  the  normal  course  of  businr    in  order  to 
protect  its  employees.   A  more  accurate  measure  of  regulatory 


"See,  for  example,  Thomas  D.  Hopkins,  Cost  of  Regulation,  A 
Report  to  the  Regulatory  Information  Service  Center,  August  1991; 
and  "Federal  Regulatory  Burdens,"  RIT  Public  Policy  Working 
Paper.  Rochester,  N.Y.:   Rochester  Institute  of  Technology,  1993, 

^^Regulatorv  Reform:   Information  on  Costs.  Cost-Effectiveness, 
and  Mandated  Deadlines  for  Regulations  (GAO/PEMD-95-18BR,  Mar.  8, 
1995)  . 
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costs  would  be  costs  a  business  incurs  that  are  over  and  above 
what  it  would  incur  without  federal  regulations. 

Therefore,  although  changes  in  regulatory  burden  can  be  a  key- 
indicator  of  the  success  or  failure  of  the  administration's 
regulatory  initiatives,  the  definition  and  measurement  of  that 
burden  is  very  difficult.   Whatever  measures  are  used,  all 
stakeholders- -Congress,  the  adm.inistration,  regulated  businesses, 
and  others --should  be  involved  in  determining  how  regulatory 
burden  will  be  assessed.   It  is  only  with  an  agreed-upon 
definition  and  measurement  process  that  a  meaningful  assessment 
can  be  provided  of  the  administration's  burden  reduction  efforts. 

Regulatory  Outcomes 

Several  of  the  administration's  regulatory  reform  initiatives 
attempt  to  focus  regulatory  action  on  the  achievement  of  outcomes 
rather  than  procedural  compliance.   For  example,  one  of  the 
principles  Executive  Order  12866  established  was  that  agencies 
should,  to  the  extent  feasible,  "specify  performance  ob^   nives, 
rather  than  specifying  the  behavior  or  manner  of  compliance  that 
regulated  entities  must  adopt."  The  President's  March  4,  1995, 
memo  stated  that  a  focus  on  results,  not  process  and  punishment, 
was  an  integral  part  of  the  administration's  regulatory  reform 
initiative.   One  of  the  principles  FDA  reportedly  followed  in 
reforming  its  procedures  and  requirements  was  the  use  of 
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performance  standards,  not  "command  and  control"  regulations,  as 
much  as  possible.   The  most  recent  announcement  of  regulatory 
changes  at  HCFA  included  changes  to  "current  regulations  that 
focus  solely  on  requirements  for  measuring  processes,  rather  than 
outcomes  of  care."   Instead,  HCFA  is  to  develop  outcomes-based 
performance  standards  and  is  to  measure  its  progress  toward  the 
achievement  of  those  standards. 

We  believe  that  this  focus  on  outcomes  rather  than  solely 
procedural  compliance  is  a  positive  step.   Although  process 
measure  may  also  be  of  value,  it  is  more  important  that  a 
regulated  entity  achieve  a  desired  goal  (e.g.,  reduced  levels  of 
pollution  or  a  safer  working  environment)  than  it  comply  with 
specific  procedural  steps  that  presumably  lead  to  the  achievement 
of  that  goal.   Some  regulated  entities  may  be  able  to  develop 
more  efficient  ways  to  achieve  agencies'  goals  using  alternative 
procedures.   It  is  also  more  important  that  regulatory  agencies 
focus  on  measuring  whether  they  are  achieving  their  missions  than 
jcounting  how  many  inspections  have  been  made  or  how  many 
enforcement  actions  have  been  taken. 

For  agencies  to  achieve  this  focus  on  outcomes,  new  types  of  data 
will  need  to  be  developed.   For  example,  rather  than  count  the 
number  of  procedural  violations  that  are  found  during  an 
inspection,  outcome -oriented  agencies  would  focus  on  measures  of 
performance,  such  as  environmental  quality  or  worker  safety. 


178 


Because  of  these  new  data  needs  and  because  this  focus  on 
outcomes  represents  a  very  different  orientation  for  regulatory 
agencies,  it  will  probably  take  some  time  before  these  changes 
can  be  fully  realized. 

The  Government  Performance  and  Results  Act  of  1993  (GPRA)  charged 
federal  agencies  with  developing  outcome -based  goals  and 
performance  measures  for  all  of  their  programs.   As  the  President 
noted  in  his  March  4,  1995,  memo,  GPRA  applies  to  agencies' 
regulatory  programs  and  therefore  requires  agencies  to  develop 
clear  statements  of  what  their  regulations  are  intended  to 
accomplish.   Some  agencies  are  beginning  to  do  so,  as  can  be  seen 
in  the  following  examples. 

o    The  National  Highway  Traffic  Safety  Administration  (NHTSA) 
as  a  whole  is  a  pilot  project  under  GPRA.   NHTSA  is 
measuring  the  effectiveness  of  its  regulatory  programs 
against  its  overall  goals,  which  include  reducing  motor 
vehicle  fatality  and  injury  rates  and  decreases  in  alcohol 
involvement  in  crashes . 

o    The  Coast  Guard's  Marine  Safety  and  Security  program's  5- 
year  goals  include  reducing  accidental  deaths  and  injuries 
from  maritime  casualties  and  the  risk  of  passenger  vessel 
casualty  with  major  loss  of  life  by  20'' percent. 
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However,  many  of  the  regulatory  agencies'  performance  goals  are 
still  focused  on  outputs  (e.g.,  the  number  of  inspections 
completed,  the  number  of  fines  issued,  the  number  of  regulations 
produced),  not  outcomes.   Agencies  are  not  accustomed  to 
measuring  outcomes,  and  measures  of  outcomes  are  often  much  more 
difficult  to  develop  than  are  process  measures.   As  a  result,  it 
may  take  years  for  some  agencies  to  shift  their  regulatory  focus. 

GPRA  recognizes  the  time  needed  to  change  agencies'  perspective 
by  not  requiring  the  submission  of  performance  plans  until  the 
fall  of  1997  and  the  submission  of  annual  program  performance 
reports  until  March  31,  2000.   Although  the  development  of 
results -oriented  goals  and  measures  of  regulatory  performance  may 
be  slow  in  coming,  we  believe  they  are  essential  to  any 
assessment  of  regulatory  reform.   As  was  the  case  concerning  the 
development  of  measures  of  regulatory  burden,  we  believe  that  all 
stakeholders  (Congress,  agencies,  the  regulated  public,  and 
potential  beneficiaries)  should  be  involved  in  the  development  of 
these  goals  and  measures . 

CONCLUSIONS 

Burden  reduction  and  a  ^ocus  on  agencies'  outcomes  are  two 
crosscutting  themes  that  appear  to  run  through  the 
administration's  regulatory  reform  proposals.   There  may  be 
others  that  the  Commitcee  or  Congress  can  identify  and  would 
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chose  to  use  in  assessing  the  administration's  efforts.   For 
example,  the  Committee  may  want  to  focus  its  efforts  on  whether 
or  not  the  administration  is  consulting  with  the  business 
community  in  the  development  and  administration  of  its  regulatoiy 
agenda- -creating  the  "grassroots  partnerships"  and  consensual 
rulemaking  that  were  described  in  the  President's  March  4,  1995, 
memo.   Whatever  approach  is  used,  I  would  urge  this  Committee  to 
think  carefully  about  how  concepts  such  as  regulatory  burden  and 
outcomes  are  defined  and  measured  before  using  them  to  determine 
whether  particular  initiatives  have  succeeded  or  failed. 


Madam  Chair,  this  concludes  my  prepared  statement.   I  would  be 
pleased  to  answer  any  questions. 
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ATTACHMENT  I  ATTACHMENT  I 


SELECTED  GAP  PRODUCTS  ON  REGULATORY  ISSUES 


Regulatory  Reform:   Information  on  Costs,  Cost-Effectiveness,  ar.d 
Mandated  Deadlines  for  Regulations  (GAO/PEMD-95-18BR,  Mar.  8, 
1995)  . 

Tax  System  Burden:   Tax  Compliance  Burden  Faced  by  Business 
Taxpayers  (GAO/T-GGD-95-42,  Dec.  9,  1994)  . 

Environmental  Regulation:   Differences  Remain  Between  EPA  and  0MB 
Over  PaperworJc  Requirements  (GAO/RCED-94-254 ,  Aug.  23,  1994)  . 

Worlcplace  Regulation:   Information  on  Selected  Employer  and  Union 
Experiences  (GAO/HEHS-94-13  8,  June  30,  1994) .  Volumes  I&II 

Paperwork  Reduction  Act:  Opportunity  to  Strengthen  Government's 
Management  of  Information  Technology  (GAO/T-AIMD/GGD-94 -126 ,  May 
19,  1994)  . 

Regulatory  Flexibility  Act:   Status  of  Agencies'  Compliance 
(GAO/GGD-94-105,  Apr.  27,  1994) . 

Paperworlc  Reduction:  Reported  Burden  Hour  Increases  Reflect  New 
Estimate.  Not  Actual  Changes  (GAO/PEMD-94-3 ,  Dec.  6,  1993). 

Regulatory  Burden:   Recent  Studies,  Industry  Issues,  and  Agency 
Initiatives  (GAO/GGD-94-28 ,  Dec.  13,  1993). 

Paperworlc  Reduction:  Agency  Responses  to  Recent  Court  Decisions 
(GAO/PEMD-93-5,  Feb.  3,  1993) . 

Risk-Rislc  Analysis:   0MB' s  Review  of  a  Proposed  OSHA  Rule 
{GAO/PEMD- 92-33,  July  2 ,  1992). 
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ATTACHMENT  II  ATTACHMENT  II 

IMPLEMENTATION  STATUS  OF  NPR  REGULATORY  RECOMMENDATIONS 

In  our  December  1994  report  on  the  implementation  of  NPR's 
recommendations,  we  placed  each  of  the  384  recommendations  into  1 
of  6  implementation  categories: 

(1)  Fully  Implemented.   The  entire  recommendation  and/or  all 
action  items  in  a  related  accompanying  report  have  been 
fulfilled. 

(2)  Partially  Implemented.   The  recommendation  and/or  associated 
action  items  have  been  implemented  in  part  but  not  in  total. 

(3)  Not  Implemented- -Act ion  Taken.   No  part  of  the 
recommendation  or  associated  action  items  has  been 
implemented,  but  some  action  has  been  taken  to  implement  the 
recommendation  and/or  the  action  items.   For  example,  if 
legislation  has  been  introduced  that  would  address  the 
recommendation  but  has  not  been  enacted  into  law,  we 
categorized  the  recommendation  as  "not  implemented- -action 
taken . " 

(4)  Not  Implemented- -No  Action  Taken.   No  part  of  the 
recommendation  or  associated  action  items  has  been 
implemented,  and  no  action  has  occurred  toward  the 
implementation  of  the  recommendation  or  the  action  items. 

(5)  Insufficient  Information.   Insufficient  or  conflicting 
evidence  prevented  us  from  determining  the  status  of 
implementation . 

(6)  Other.   Implementation  action  has  occurred  that,  while  not 
responsive  to  the  letter  of  the  recommendation,  is  generally 
consistent  with  its  purpose. 

W  contacted  agency  officials  identified  by  NPR  as  responsible 
for  each  recommendation  and  determined  what  had  been  done  to 
implement  the  recommendations.   Unless  otherwise  noted,  the  data 
were  collected  as  of  September  7,  1994 --the  1-year  anniversary  of 
the  NPR  report . 
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ATTACHMENT  II  ATTACHMENT  II 

NPR  RECOMMENDATIONS  ON 
IMPROVING  REGULATORY  SYSTEMS 

NPR  made  10  recommendations  designed  to  improve  federal 
regulatory  systems  in  general . 

REGOl:  Create  an  Interagency  Regulatory  Coordinating  Group 
Create  an  interagency  Regulatory  Coordinating  Group  to  share 
information  and  coordinate  approaches  to  regulatory  issues. 
(Fully  Implemented) 

REG02:  Encourage  More  Innovative  Approaches  to  Regulation 

Use  innovative  regulatory  approaches  and  develop  a  Deskbook  on 

Regulatory  Design.   (Partially  Implemented) 

REG03:  Encourage  Consensus-Based  Rulemaking 

Encourage  agencies  to  use  negotiated  rulemaking  more  frequently 

in  developing  new  rules.  (Partially  Implemented) 

REG04 :  Enhance  Public  Awareness  and  Participation 
Use  information  technology  and  other  techniques  to  increase 
opportunities  for  early,  frequent  and  interactive  public 
participation  during  the  rulemaking  process  and  to  increase 
program  evaluation  efforts.  (Partially  Implemented) 

REGQ5:  Streamline  Agency  Rulemaking  Procedures 
Streamline  internal  agency  rulemaking  procedures,  use  "direct 
final"  rulemaking  for  noncontroversial  rules  and  expedite 
treatment  of  rulemaking  petitions.   (Partially  Implemented) 

REG06:   Encourage  Alternative  Dispute  Resolution  When  Enforcing 

Regulations 

Increase  the  use  of  alternative  means  of  dispute  resolution. 

(Partially  Implemented) 

V.EGOl :    Rank  Risks  and  Engage  in  "Anticipatory"  Regulatory 

Planning 

Rank  the  s. .  iousness  of  environmental,  health  or  safety  risks  and 

develop  anticipatory  approaches  to  regulatory  problems. 

(Partially  Implemented) 

REG08:  Improve  Regulatory  Science 

Create  science  advisory  boards  for  those  regulatory  agencies  that 
depend  heavily  on  scientific  information  and  judgments.  (Not 
Implemented- -Action  Taken) 

REG09:  Improve  Agency  and  Congressional  Relationships 
Encourage  agencies  to  establish  technical  drafting  services  for 
congressional  committees  and  subcommittees.  (Not  Implemented- -No 
Action  Taken) 
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ATTACHMENT  II  ATTACHMENT  II 

REGIO:  Provide  Better  Training  and  Incentives  for  Regulators 
Establish  a  basic  training  program  for  Presidential  appointees 
assigned  to  regulatory  agencies  and  expand  existing  training 
programs  to  cover  career  staff  not  currently  being  trained.  (Not 
la^lemented- -Action  Taken) 

AGENCY-SPECIFIC  NPR  RECOMMENDATIONS 
WITH  REGULATORY /BURDEN  REDUCTION  FOCUS 

NPR  made  a  number  of  agency  specific  recommendations  with  a 
regulatory  or  burden-reduction  focus.   Agencies  to  whom  these 
recommendations  were  directed  included  the  U.S.  Department  of 
Agriculture  (USDA) ,  the  Department  of  Commerce  (DOC) ,  the 
Environmental  Protection  Agency  (EPA) ,  the  Department  of  Health 
and  Human  Services  (HHS) ,  the  Department  of  Interior  (DOI) ,  the 
Department  of  Labor  (DOL) ,  the  Small  Business  Administration 
(SBA) ,  the  Department  of  Transportation  (DOT) ,  and  the  Department 
of  the  Treasury  (TRE) . 

USDA04 :   Implement  a  Consolidated  Farm  Management  Plan 
The  farm  management  plan  proposed  by  Secretary  Espy  provides  an 
opportunity  to  simplify  regulations  for  farm  management  and  is  a 
good  way  to  consolidate  competing  requirements  into  a  single  plan 
for  each  farm.   (Not  Implemented --Act ion  Taken) 

DOC 11 :   Eliminate  Legislative  Barriers  to  the  Exchange  of 

Business  Data  Among  Federal  Statistical  Agencies 

Eliminate  legislative  barriers  to  the  exchange  of  business  data 

among  federal  agencies  (the  Census  Bureau,  Bureau  of  Labor 

Statistics,  and  Bureau  of  Economic  Analysis)  to  reduce  the 

reporting  burden  on  American  business.   (Not  Implemented- -Action 

Taken) 

DODOl:   Rewrite  Policy  Directives  to  Include  Better  Guidance  and 
Fewer  Procedures 

DOD  should  clarify  policy  directives  and  procedures  to  reduce 
administrative  burd'   and  unnecessary  regulatory  controls. 
(Partially  laqplemenwud) 

EPAOl:   Improve  Environmental  Protection  Through  Increased 
Flexibility  for  Local  Government 

EPA  should  amend  the  regulations  it  determines  are  most 
troublesome  for  local  governments  pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  The  goal  is  to  provide  alternative, 
flexible  approaches  to  meeting  environmental  mandates. 
(Partially  Is^lemented) 
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ATTACHMENT  II 


ATTACHMENT  II 


EPA02 :   Streamline  EPA' s  Permit  Program 

Streamlining  efforts  include  establishing  a  permit  clearinghouse 
to  serve  as  a  single  point  of  contact  and  piloting  a  cross- 
program  permit  tracking  system.   (Not  Implemented- -Action  Taken) 

EPA03 :   Shift  EPA's  Emphasis  Toward  Pollution  Prevention  and  Awav 
from  Pollution  Control 

EPA  needs  to  emphasize  pollution  prevention  by  implementing  an 
effective  pollution  prevention  strategy  that  includes  amending 
regulations  and  motivating  the  private  sector  to  invest  in 
cleaner,  less  polluting  technologies  and  practices.   (Not 
Implemented- -Action  Taken) 

EPA04 :   Promote  the  Use  of  Economic  and  Market-Based  Approaches 
to  Reduce  Water  Pollution 

EPA  should  work  with  Congress  to  propose  language  amending  the 
Clean  Water  Act  to  explicitly  encourage  market-based  approaches 
to  reduce  water  pollution.   EPA  should  also  identify  wastewater 
discharge  fees  that  could  be  included  in  the  Clean  Water  Act 
reauthorization.   (Not  Implemented- -Action  Taken) 

EPA05:   Increase  Private  Sector  Partnerships  to  Accelerate 
Development  of  Innovative  Technologies 

NPR  recommends  that  EPA  develop  an  action  plan  with  specific 
milestones  for  improving  the  regulatory  and  statutory  climate  for 
innovative  technologies.   (Not  Implemented- -Action  Taken) 

HHS02:   Reengineer  the  HHS  Process  for  Issuing  Regulations 
HHS  should  improve  the  timeliness  and  quality  of  regulations 
issued  and  should  involve  stakeholders  in  the  development  of 
regulations.   (Not  Implemented- -Action  Taken) 

DOI02:   Redefine  Federal  Oversight  of  Coal  Mine  Regulation 
To  overcome  organizational  problems  that  inhibit  an  effective 
state-federal  relationship,  federal  oversight  of  coal  mine 
regulations  should  be  redefined.   (Not  Implemented- -Action  Taken) 

DOL03:   Expand  Negotiated  Ru   making  and  Improve  Up- front 
Teamwork  on  Regulations 

DOL  should  provide  administrative  guidance  more  quickly  and 
cheaply  through  negotiated  rulemaking  and  a  streamlined  team 
approach  to  the  rules  development  process.   (Not  Implemented- - 
Action  Taken) 

DOL06:   Amend  the  ERISA  Reauirement  for  Summary  Plan  Descriptions 
The  filing  of  summary  plan  descriptions  by  employee  benefit  plan 
administrators  with  DOL  is  intended  to  make  the  plans  more 
readily  available  for  participants  and  beneficiaries.  Since 
requests  for  copies  are  received  on  only  about  one  percent,  the 
cost  to  maintain  the  system  and  the  administrative  burden  on 
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ATTACHMENT  II  ATTACHMENT  II 

employer  3  far  outweichs  the  jublic  benefit:.   (Not  Zmplemented-- 
Action  Taken) 

DOL07:   Redirect  the  Mine  Safety  and  Health  Administration's  Role 
in  Mine  Equipment  Reoulation 

Shifting  the  Mine  Safety  and  Health  Administration's  regulatory 
role  from  one  of  in-house  testing  to  one  of  on-site  quality 
assurance  would  provide  increased  economic  benefits  to  the  mining 
industry  and  would  allow  DOL  to  redirect  resources.   (Partially 
Imp  1  emen  ted) 

POLIO:   Refocus  the  Responsibility  for  Ensuring  Workplace  Safety 
and  Health 

This  recommendation  proposes  to  shift  responsibility  for 
workplace  safety  and  health  to  employers  by  issuing  regulations 
requiring  self -inspections  and  implementing  a  sliding  scale  of 
incentives  and  penalties  to  ensure  safety  standards  are  met. 
(Not  Imp lamented --Act ion  Taken) 

SBAOl:    Allow  Judicial  Review  of  the  Regulatory  Flexibility  Act 
Allow  access  to  the  courts  when  federal  agencies  develop  rules 
that  fail  to  properly  examine  alternatives  that  will  lessen  the 
burden  on  small  businesses.   (Not  Implemented- -Action  Taken) 

SBA04 :    Examine  Federal  Guidelines  for  Small  Business  Lending 

Requirements 

The  federal  government  should  examine  the  guidelines  bank 

regulators  set  for  small  business  lending  by  financial 

institutions  to  ensure  that  capital  is  available  without  undue 

barriers  while  maintaining  the  integrity  of  the  financial 

institutions.   (Not  Implemented- -Action  Taken) 

DOT06:   Encourage  Innovations  in  Automotive  Safety 
NPR  recommends  allowing  the  National  Highway  Traffic  Safety 
Administration  to  grant  more  exemptions  from  highway  safety 
standards  to  develop  new  safety  system'^.   (Not  Implemented- - 
Action  Taken) 

TRE05:    Simplify  Employer  Wage  Reporting 

The  administrative  burden  caused  by  our  current  employer 

wage -reporting  requirements  could  be  reduced  while  maintaining  or 

improving  the  effectiveness  of  government  operations  by 

developing  and  implementing  a  simplified  wage  reporting  system. 

(Partially  Implemented) 

TRE09:    Modernize  the  IRS 

The  IRS  Tax  System  Modernization  (TSM)  initiative,  currently  in 
its  initial  stages,  would  ease  taxpayer  burdens  due  to  manual 
return  processing  and  inaccessible  information,  and  enable  IRS  to 
provide  a  level  of  service  comparable  to  private  sector  financial 
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institutions.   (Partially  In^Iemented) 
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Ordering  Information 

The  first  copy  of  each  GAO  report  and  testimony  is  free.  Additional 
copies  are  $2  each.  Orders  should  be  sent  to  the  following  address, 
accompanied  by  a  check  or  money  order  made  out  to  the  Superin- 
tendent of  Documents,  when  necessary.  Orders  for  100  or  more 
copies  to  be  mailed  to  a  single  address  are  discounted  25  percent. 

U.S.  General  Accounting  OfTice 
P.O.  Box  6015 
Gaithersburg,  MD  20877 

Orders  may  also  be  placed  by  calling  (202)  512-6000. 
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Remarks  on  Regulatory  Reform 

February  21, 1995 

Thank  you  very  much.  1  want  to  begin  by 
thanking  the  Vice  President  for  his  leader- 
ship on  this  issue.  When  we  formed  our  part- 
nership back  in  1992,  and  we  talked  about 
all  the  things  we  wanted  to  do,  and  we  had 
a  series  of  long,  fascinating  conversations  in 
which  he  talked  to  me  about  science  and 
technology  and  the  emironment,  and  I 
talked  to  him  about  education  and  economic 
development  and  reinventing  Government, 
and  I  told  him  that  when  I  was  a  Governor, 
every  couple  of  years  we'd  eliminate  an  agen- 
cy just  to  see  if  anybody  noticed.  [Laughter] 
And  normally,  they  didn't.  [Laughter]  And 
they  never  did  complain  when  they  did  no- 
tice. 

And  I  asked  him  if  he  would — then  after 
we  actually  won  and  came  here,  I  asked  him 
if  he  would  get  involved  with  this  and  really 
try  to  make  it  work  for  the  American  people, 
because  I  was  convinced  that  there  was  so 
much  justifiable  anxiety  out  there  among  our 
people  about  the  way  Government  operates, 
that  unless  we  could  change  that  we'd  never 
be  able  to  maintain  the  faith  of  the  taxpayers 
and  the  integrity  of  the  Federal  Government. 
I  also  asked  him  to  do  it  because  he  was 
the  only  person  I  could  trust  to  read  all 
150,000  pages  in  the  Code  of  Federal  Regu- 
lations. [Laughter]  At  this  veiy  moment.  Tip- 
per  is   being  treated   for  insomnia  at   the 

Georgetown  Hospital — [laughter] — but  he's 
just  about  through. 

I  also  want  to  thank  all  of  you  who  are 
here  who  represent  really  the  future  of  the 
Federal  Government  and  the  future  of  its 
ability  to  maintain  the  confidence  of  the 
American  people  that  we're  protecting  and 
promoting  their  interest  and  doing  it  in  a  way 
that  reinforces  instead  of  defies  common 
sense. 

I  believe  very  strongly  in  the  cause  of  regu- 
latory reform.  And  as  the  Vice  President  said, 
we've  been  working  at  it  for  about  2  years 
now.  I  also  beUeve  that  we  have  to  hold  fast 
to  certain  standards.  I  believe  we  can  bring 
back  common  sense  and  reduce  hassle  with- 
out stripping  away  safeguards  for  our  chil- 
dren, our  workers,  our  famihes. 

There  are  proposals  pending  in  the  Con- 
gress today  which  go  beyond  reform  to  roll 
back,  arguably  even  to  wrecking,  and  I  op- 
pose them.  But  I  believe  we  have  the  burden 
of  reform.  And  that  means  we  have  to  change 
in  fundamental  ways  the  culture  of  regulation 
that  has  permeated  this  Government 
throughout  administrations,  from  administra- 
tion to  administration,  from  Republicans  to 
Democrats  occupying  the  White  House. 

The  Federal  Government  to  many  people 
is  not  the  President  of  the  United  States.  It's 
the  person  who  shows  up  on  the  doorstep 
to  check  out  the  bank  records  or  the  safety 
in  the  factory  or  the  integrity  of  the  work- 


place or  how  the  nursing  home  is  being  run. 
I  believe  that  we  have  a  serious  obligation 
in  this  administration  to  work  with  the  Con- 
gress to  reduce  the  burden  of  regulation  and 
to  increase  the  protection  to  the  public.  And 
we  ha\e  an  obligation  on  our  oati  to  do  what 
we  can  to  change  the  deshTictive  elements 
of  the  culture  of  regulation  that  has  built  up 
over  time  and  energize  the  legitimate  and 
decent  things  that  we  should  be  doing  here 
in  Washington  and,  more  importantly,  that 
should  be  being  done  all  across  the  country. 
I  thank  those  who  have  come  here  today 
as  examples  of  the  progress  which  has  been 
made.  W'e  do  want  to  get  rid  of  yesterday's 
Government  so  we  can  meet  the  demands 
of  this  new  time.  We  do  want  results,  not 
rules.  W'e  want  leaner  Goxemment,  not 
meaner  Government.  At  a  time  when  1  have 
said  our  obligation  should  be  to  create  more 
opportunity  and  also  to  provide  more  respon- 
sibility, our  responsibility  here  is  to  expand 
opportunity,  empower  people  to  make  the 
most  of  their  own  lives,  enhance  security,  and 
to  do  it  all  while  we  are  shrinking  the  Federal 
bureaucracy,  to  give  the  people  a  Govern- 
ment as  effective  as  our  finest  private  compa- 
nies, to  give  our  taxpayers  their  money's 
worth. 

Now,  everybody  has  talked  about  this  for 
years  now.  but  in  fact,  we  have  taken  steps 
in  the  right  direction.  Already,  we  have  re- 
duced Federal  spending  by  over  a  quarter 
of  a  trillion  dollars,  reduced  the  size  of  the 
Federal  payroll  by  over  100,000.  We  are  on 
bur  way  to  a  reduction  in  excess  of  250,000 
in  the  Federal  work  force,  which  will  give 
us  by  the  end  of  this  decade  the  smallest 
Federal  Government  since  the  Kennedy  ad- 
ministration. 

Vice  President  Gore's  leadership  in  the 
reinventing  Government  initiatives  have  al- 
ready saved  taxpayers  $63  billion.  Some  of 
the  more  visible  changes  have  been  well- 
noted;  the  reduction  of  offices  in  the  Agri- 
culture Department  by  more  than  1,200, 
throwing  away  the  Government's  10,000- 
page  personnel  manual.  I  haven't  heard  a  sin- 
gle soul  complain  about  it.  [Laughter]  No- 
body has  said,  "You  know,  I  never  thought 
about  the  personnel  manual,  but  I  just  can't 
bear  to  live  without  it  now."  [Laughter]  I 
haven't  heard  it  a  single  place. 

We've  worked  hard  to  solve  problems  that 
had  been  long  ignored:  reforming  the  pen- 
sion benefit  guarantee  system  to  secure  the 
pensions  of  8.5  million  working  Americans 
whose  pensions  and  retirement  were  at  risk, 
reforming  Government  procurement  so  that 
the  days  of  the  $500  hammer  and  the  $10 
glass  ashtray  are  over,  turning  FEMA  from 
a  disaster  into  a  disaster  relief  agency,  break- 
ing gridlock  on  bills  that  hung  around  in  Con- 
gress for  years,  6  or  7  years,  like  the  family 
lea\  e  law,  the  motor  voter  law,  the  Brady  bill, 
and  the  crime  bill. 

But  maybe  the  most  stubborn  problem  we 
face  is  this  problem  of  regulation.  How  do 
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we  do  what  we're  supposed  to  do  here?  How 
do  we  help  to  reinforce  the  social  contract 
and  do  our  part  to  work  with  the  private  sec- 
tor to  protect  the  legitimate  interests  of  the 
American    people   without    literally    taking 

leave  of  our  senses  and  doing  things  that 
drive  people  up  the  wall  but  don't  make  them 
safer. 

We  all  want  the  benefits  of  regulation.  We 
all  want  clean  air  and  clean  water  and  safe 
food  and  toys  that  our  children  can  play  with. 
But  let's  face  it,  we  all  know  the  regulatory 
system  needs  repair.  Too  often  the  rule  writ- 
ers here  in  Washington  have  such  detailed 
lists  of  do's  and  don'ts  that  the  do's  and  don'ts 
undermine  the  very  objectives  they  seek  to 
achieve,  when  clear  goals  and  operation  for 
cooperation  would  work  better.  Too  often, 
especially  small  businesses  face  a  profusion 
of  overlapping  and  sometimes  conflicting 
rules.  We've  tried  to  set  up  an  effective  pro- 
cedure here  for  resolving  Qiose  conflicts,  but 
it  drives  people  cra^.  I  had  somebody  just 
yesterday  mention  being  subject  to  two  di- 
rectly conflicting  rules  from  two  Federal 
agencies. 

We  have  to  move  beyond  the  point  where 
Washington  is.  to  use  the  Vice  President's 
phrase,  the  sort  of  national  nanny  that  can 
always  tell  businesses,  consumers,  and  work- 
ers not  only  what  to  do  but  exactly  how  to 
do  it,  when,  and  with  a  100-page  guideline. 
And  as  has  already  been  said,  we  have  begun 
to  take  the  first  steps  in  doing  this. 

You've  heard  about  what  the  Comptroller 
of  the  Currency  has  done.  I  can  tell  you  one 
thing:  When  I  was  out  in  New  Hampshire 
in  1992, 1  heard  more  grief  about  the  regula- 
tion of  the  private  sector  by  the  Comptroller 
of  the  Currency  than  any  other  single  thing. 
And  now  every  time  I  go  to  New  England, 
they  say,  "We're  making  money.  We're  mak- 
ing loans,  and  we  can  function,  because  we 
finally  got  somebody  down  there  in  Washing- 
ton who  understands  how  to  have  responsible 
and  safe  banking  regulations  and  still  pro- 
mote economic  growth."  I  hear  it  every  time 
I  go  up  there,  and  I  thank  you,  sir,  for  what 
you've  done  on  that. 

We've  got  industry  and  environmentalists 
alike  supporting  Carol  Browner  and  the 
EPA's  Common  Sense  Initiative  and  our  pro- 
posed overhauls  of  the  Superfund  and  the 
safe  drinking  water  laws  which  I  pray  will 
pass  in  this  session  of  Congress,  and  1  beheve 
they  will,  would  increase  both  flexibility  and 
improve     results     for     consumers.     We've 

slashed  the  small  business  loan  form  from 
an  inch  thick  to  a  single  page. 

We  haven't  had  to  wait  for  legislation  to 
streamline  all  regulations.  \\'e\e  asked  regu- 
lators and  instructed  them  to  use  market 
mechanisms  whenever  possible  and  to  open 
up  the  regulatory  process  to  more  puolic 
scrutiny  and  involvement. 


HHS  has  cut  its  block  grant  application 
form  in  half  for  maternal  and  child  health 
programs.  EPA  is  exploring  using  enforce- 
able contracts  instead  of  regulation  to  ehmi- 
nate  potential  risk.  The  FAA  is  reviewing  all 
of  its  rules  to  identify  those  that  are  out  of 
sync  with  state-of-the-art  technology  prac- 
tices. And  there's  nothing  more  maddening 
to  a  businessman  than  being  told  one  thine 
on  Monday  by  one  governmental  agency  and 
another  thing  on  Tuesday  by  another. 

Our  Labor  Department  did  something  un- 
usual about  that  as  it  relates  to  regulations 
that  affect  both  labor  and  the  enxironment. 
They  talked  to  EPA  before  issuing  their  as- 
bestos rules,  a  stunning  departure  from  past 
practices.  So  that  at  least  there,  there  are  now 
no  contradictory  instructions. 

We're  also  trying  to  bring  common  sense 
in  other  ways,  targeting  high-risk  areas,  fo- 
cusing, for  example,  on  lead  in  day  care  cen- 
ters rather  than  aircraft  hangars.  We're  mak- 
ing school  lunches  more  nutritious  but  re- 
ducing the  forms  the  local  schools  have  to 
fill  out  to  qualify  for  the  program. 

Today  we're  attempting  to  work  with 
Members  of  both  parties  in  Congress  to  fur- 
ther reform  regulation.  Soon  the  Congress 
will  pass  legislation  so  that  Washington  won't 
order  States  to  solve  problems  without  giving 
them  the  resources  to  do  it.  We're  working 
together  to  pass  legislation  that  ensures  that 
regulation  is  especially  sensitive  to  the  needs 
of  small  businesses  and  to  reduce  paperwork. 
But  we  must  clearly  do  more.  We  must  ask 
ourselves  some  questions  that  are  veiy,  very 
important.  And  I  want  to  emphasize  those 
here. 

Would  you  take  the  card  down?  This  is 
why  I  asked  all  of  you  here,  not  just  to  be 
between  me  and  the  press  corps.  [Laughter] 
Today,  this  is  what  we  are  now  going  to 
do.  I  am  instructing  all  regulators  to  go  over 
ex'ery  single  regulation  and  cut  those  regula- 
tions which  are  obsolete,  to  work  to  reward 
results,  not  redtape,  to  get  out  of  Washington 
and  go  out  into  the  country  to  create  grass- 
roots partnerships  with  the  people  who  are 
subject  to  these  regulations  and  to  negotiate 
rather  than  dictate  wherever  possible. 

We  should  ask  ourselves — let  me  go 
through  each  one — on  the  regulations,  we 
should  ask  ourselves:  Do  we  really  need  this 
regulation?  Could  private  businesses  do  this 
just  as  well  with  some  accountability  to  us? 
Could  State  or  local  government  do'  the  job 
better,  making  Federal  regulation  not  nec- 
essary? I  want  to  really  work  through  these 
things,  and  I  want  you,  all  of  you,  to  re\iew 
all  these  regulations  and  make  a  report  to 
me  by  June  1st,  along  with  any  legislative  rec- 
ommendations you  need  to  implement  the 
changes  that  would  be  necessary  to  reduce 
the  regulatory  burden  on  the  American  peo- 
ple. 

Second,  I  want  every  one  of  you  to  change 
the  way  we  measure  the  performance  of  your 
agencies  and  the  front-line  reeulators  I  love 
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tfie  comment  the  Vice  President  had  about 

Cple  in  Customs  being  evaluated  about 
)  many  boxes  they  detain.  I  belie\'e  safety 
inspections  should  be  judged,  for  example, 
by  now  many  companies  on  their  watch  com- 
ply, not  by  how  many  citations  our  regulators 
write.  We  ought  to  be  interested  in  results, 
not  process. 

Third,  I  want  to  to  convene  immediately 
groups  consisting  of  the  frontline  regulators 
and  the  people  affected  by  their  regulations, 
not  lawyers  talking  to  lawyers  in  Washington 
or  even  the  rest  of  us  talking  to  each  other 
in  Washington  but  a  conversation  that  actu- 
ally takes  place  around  the  country,  at  our 
cleanup  sites,  our  factories,  and  our  ports. 
Where  this  has  been  done,  as  we  saw  here, 
we  have  seen  stunning  results.  Most  people 
in  business  in  this  country  know  that  there 
is  a  reason  for  these  regulations,  for  these 
areas  of  regulations.  And  most  people  would 
be  more  than  happy  to  work  to  find  a  way 
that  would  reduce  hassle  and  still  achieve  the 
public  interest  we  seek  to  achieve. 

Fourth,  I  want  to  move  from  a  process 
where  lawyers  write  volumes  to  one  where 
people  create  partnerships  based  on  common 
objecti\'es  and  common  sense.  I  want  each 
regulatory  agency  head  to  submit  to  the 
White  House  a  list  of  pending  procedures 

that  can  be  converted  into  consensual  nego- 
tiations. 

Now,  I  want  to  say  this  again.  This  is  very 
important.  By  June  1st,  I  want  to  know  which 
obsolete  regulations  we  can  cut  and  which 
ones  you  can't  cut  without  help  from  Con- 
gress. We  want  a  system  that  will  reward  re- 
sults, not  redtape.  We  want  to  get  out  of 
Washington  and  talk  to  people  who  are  doing 
the  regulating  and  who  are  being  regulated 
on  the  frondine.  That  is  the  only  way  we  wiU 
ever  change  the  culture  that  bothers  people. 
We  could  stay  here  from  now  to  kingdom 
come  in  this  room,  and  we  would  never  get 
that  done. 

And  finally,  we  need  to  look  for  the  areas 
in  which  we  can  honestly  negotiate  to 
produce  the  desired  results  rather  than  dic- 
tate. 

Finally,  the  Vice  President  has  been  con- 
ducting a  serious  review  of  regulation  in  the 
areas  of  greatest  concern.  In  the  coming 
months,  he  will  present  to  me  a  series  of  rec- 
omm^dations  for  regulatory  reform  on  the 
environment,  on  health,  on  food,  on  financial 
institutions,  on  worker  safety.  And  when  ap- 
propriate and  necessary,  I  will  present  them 
to  the  Congress. 

This  is  what  we  are  going  to  do,  and  it 
is  high  time.  But  let  me  also  emphasize  what 
we  are  not  going  to  do.  We  have  to  recognize 
that,  done  right,  regulation  gives  our  children 
safer  toys  and  food,  protects  our  workers 
from  injury,  protects  families  from  pollution, 
and  that  when  we  fail,  it  can  have  disastrous 
consequences. 


The  American  economy  is  the  envy  of  the 
world,  in  part  because  of  the  public  health 
protections  put  in  place  over  the  last  30 
years.  Toxic  emissions  by  factories  have 
dropped  by  more  than  50  percent,  and  lead 
levels  in  children's  blood  have  dropped  by 
70  percent  in  three  decades.  Lake  Erie,  once 
declared  dead,  is  now  teeming  with  fish.  One 
hundred  and  twelve  thousand  people  sur- 
vived car  crashes  because  of  auto  safety  rules. 
Workplace  deaths  are  down  by  50  percent 
since  OSHA  was  created.  Our  food  is  safer, 
and  we  know  its  true  nutritional  content  be- 
cause the  Government  stood  up  for  public 
interests. 

These  protections  are  still  needed.  There's 
not  too  httle  consumer  fraud.  Toys  are  not 

too  safe.  The  environment  is  still  not  able 
to  protect  itself  Some  would  use  the  need 
for  reform  as  a  pretext  to  gut  vital  consumer, 
worker,    environmental    protections,    even 
things  that  protect  business  itself  They  don't 
want  reform;  they  really  want  rigor  mortis. 
Some  in  Congress  are  pushing  a  collection 
of  proposals  that,  taken  together,  would  bring 
Federal  protection  of  public  health  and  safe- 
ty to  a  halt.  Later  this  week,  the  House  will 
vote  on  an  across-the-board  freeze  on  all 
Federal  regulations.  It  sounds  good,  but  this 
stops  in  its  tracks  Federal  action  that  protecte 
the  environment,  protects  consumers,  and 
protects  workers.  For  example,  it  would  stop 
the  Government  from  allocating  rights  to 
commercial    fishermen.    A    person    who's 
worked  with  those  folks  in  Louisiana  is  here 
today.  It  would  stop  the  Government  from 
authorizing  burials  at  Arlington  Cemetery.  It 
would  stop  good  regulations,  bad  regulations, 
in-between  regulations,  all  regulations.  No 
judgment— sounds  good  but  no  judgment.  It 
would  even  cancel  the  duck  hunting  season. 
[Laug/iter]  That  gives  me  some  hope  that  it 
will  not  prevail.  [I/iug/iter]  It  would  stop  new 
protection  from  deadly  bacteria  in  our  drink- 
ing water,  stop  safer  meat  and  pouhry,  stop 
safer  cars,  stop  final  implementation  of  the 
law  that  lets  parents  take  a  leave  to  care  for 
a  sick  child.  It  would  undermine  what  we're 
trying  to  do  to  promote  safety  in  commuter 
airhnes.   If  a  moratorium   takes   effect,  all 
these  benefits  will  be  on  hold  for  the  foresee- 
able futiire.  Therefore,  to  me.  a  moratorium 
is  not  acceptable. 

I  agree  with  the  Republicans  in  Congress 
on  many  things.  We  do  need  to  change  this 
system.  We  have  been  working  for  2  years 
to  change  it,  and  believe  you  me,  I  know 
we've  got  a  long  way  to  go.  But  there  is  a 
right  way  to  do  it  and  a  wrong  way  to  do 
it.  We  can  agree  on  many  things,  but  I  am 
convinced  that  a  moratorium  would  hurt  the 
broad  interests  of  the  American  people  and 
would  benefit  onlv  certain  narrow  interests 
who  in  the  moment,  think  they  would  be 
undermined  by  hasing  this  or  that  particular 
regulation  pass. 
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The  best  thing  to  do  is  to  change  the  cul- 
ture of  regulation,  to  do  the  four  things  that 
I  have  outlined,  not  to  put  these  things  on 
hold  but  to  put  these  things  in  high  gear. 

That  is  the  right  way  to  do  this.  I  still  believe 
that,  working  together  with  Congress,  we  can 
achieve  real  and  balanced  regulatory  reform. 
But  we  shouldn't  go  too  far.  For  example, 
we  want  all  agencies  to  carefully  compare  the 
cost  and  benefits  of  regulations  so  that  we 
don't  impose  any  unnecessary  burdens  on 
business. 

But  the  Contract  With  America,  literally 
read,  could  pile  so  mar\'  new  requirements 
on  Government  that  nothing  would  ever  get 
done.  It  would  add  to  the  very  things  that 
people  have  been  complaining  about  for 
years — too  many  lawsuits,  everything  winds 
up  in  court.  TTie  contract,  literally  read, 
would  override  every  single  health  and  safety 
law  in  the  books;  distort  the  process  by  giving 
industry-paid  scientists  undue  influence  over 
rules  that  govern  their  employers;  in  the 
name  of  private  propertj'  could  literally  bust 
the  budget  by  requiring  the  Government  to 
pay  polluters  every  time  an  environmental 
law  puts  limits  on  profits. 

These  are  extreme  proposals.  They  go  too 
far.  They  would  cost  lives  and  dollars.  A  small 
army  of  special  interest  lobbyists  knows  they 
can  never  get  away  with  an  outright  repeal 
of  consumer  or  environmental  protection. 
But  why  bother  if  you  can  paralyze  the  Gov- 
ernment by  process?  Surely,  after  years  and 
years  and  years  of  people  screaming  about 
excessive  governmental  process,  we  won't 
just  go  to  an  even  bigger  round  of  process 
to  tilt  the  process  itself  in  another  direction. 
We  cannot  strip  away  safeguards  for  families 
in  this  country. 

Here  in  our  audience  today  are  real  ijeople 
on  whose  behalf  we  act  or  we  might  have 
acted.  There's  a  father  in  this  audience  whose 
son  died  from  £.  coli  bacteria  in  food  that 
might  have  been  discovered  if  our  proposed 
rule  had  been  in  effect  when  his  son  ate  the 
contaminated  food.  There  are  people  here 
whose  lives  were  saved  by  air  bags.  Let's  not 
forget  these  people  as  we  cut  redtape  and 
bureaucracy.  There's  a  woman  here  who  is 
a  breast  cancer  survivor  who  lost  a  child  to 
cancer,  who  lives  in  an  area  unusually  high 
in  the  density  of  fjeople  who  suffer  from  can- 
cer. Lets  not  forget  the  kind  of  work  that 
still  needs  to  be  done. 

At  every  stage  in  the  histoiy  of  this  coun- 
try,  our   Government   has   always   had   to 

change  to  meet  the  needs  of  changing  times. 
And  we  need  to  change  now.  We  neea  a  Gov- 
ernment that's  smaller  and  more  entre- 
preneurial, that  provides  a  lot  less  hassle,  tliat 
realizes  that  there  are  an  awful  lot  of  people 
out  there  in  the  private  sector  who  ha\e  en- 
lightened views  and  they  want  to  do  the  right 
thing  and  they  need  to  be  helped  instead  of 
hindered  in  that. 


I  would  never  defend  the  culture  of  this 
community  when  it  is  wrong.  But  let  us  also 
not  forget  that  as  we  strive  for  a  Government 
that  is  costing  less  and  is  more  flexible,  that 
is  producing  better  results  and  not  more 
rules,  that  we  have  a  job  to  do  for  the  Amer- 
ican people  and  that  people  are  entitled  to 
protection.  So  I  echo  again  what  the  Vice 
President  said  earUer:  Reform,  yes.  Bring  it 
on.  Roll  back,  no.  There  is  too  much  good 
to  do  to  turn  this  noble  enterprise  into  some- 
thing that  we  would  live  to  regret.  Let  us 
instead  work  to  do  what  must  be  done. 

Thank  you  very  much. 

NOTE;  The  President  spoke  at  12;40  p.m.  in  Room 
450  of  the  Old  Executive  Office  Building. 
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THE  WHITE  HOUSE 

WAS  H I N  ore  N 

Narah  4,  1995 


.MEMORANDUM  PCR  HEADS  OF  DEPARTMENTS  AMD  AOBMCIES 
.SUBJECT:       R«gul*tory  R«iav«ntlon  Initi»tiv« 

L.,t  w.«k,  I  announced  thi.  Admi^i-^f-t^"";::  P^"».*°^ JSS^'SJrt 
reform  of  th.  Federal  regulatory  .VBtem.   ^l^i" J*  ■^°*"5f';-f;, 
of  re  invent  ino  our  Oovemment.   All  Amerloane  want  the  benerxte 
of  SffJc?lvt  regulations   clean  water,  aafe  wor)cplacea,  whol*" 
JomJ  fSoS  loSrjInancial  in.titutlon.   B"V  ^^°°.nd^Sn' S 
^l.B   are  diafted  with  .uch  detailed  li.ta  of  «ao«  •"*  don  t. 
*v,-r%h*  ob-«etlve«  they  eeek  to  achieve  are  undermined.   CAear 
gSS.  iSd  c»;;e«?ion  :Lla  work  better.   Too  o«^«»i„f  :i5"—' 
Specially  s,r*ll  onea,  face  a  profusion  of  overlapping  and 
somecimea  canflicting  rulea. 

we  have  already  made  real  progre.a  in  '■•f®"^?,  f^fl^^'J^S; 
Thi.  memoranduS^  will  build  on  the  regulatory  philoaophyaet 
i«r^rH  in  to.cutive  order  Ho.  12B66  of  Septeinber  30,  1993, 
'SJ^liJon'  S^i-?  •Sd  Review,-  which  I.  Premi-ed  on  the 
recISnitioJi  of  the  legitiniate  role  of  government  to  govern, 
but  IS  do  !io  in  a  focSaed,  tailored,  and  aenaible  way. 

Tn  rh«  vear  and  a  half  ainee  that  order  waa  aigned,  we  have 
Seni;  rS^rSfmlkiSg  proc...  to  the  Public.w.  have  incrja.ed 
cSoperaticn  and  coordination  among  the  J«J»"i  •^•^''^•■'  ■°* 
we  have  acen  good  proceaaea  produce  goo^  deciaiona. 

However  not  all  aganeiea  have  taken  the  •*•?■  n«f«""*5y^to 

?Splemint  JegllatoJy  reform.   To  reaffirm  and  implement  the 

pSJiJle/SrsxecSive  order  H6.  1286€.  regulatory  reform 

muat  be  a  top  priority. 

.^^„-H<«aiv  r   direct  vou  to  focua  on  the  following  four  atepa, 

ihicf  i??'Jn  Inti'^ll   pJrt  of  our  ongoing  Regulatory  Reform 

Initiati^•e. 
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FIRST.        POT    QBSQT-I^^    PgflniJlTIQWfl 

I  direct  you  to  conduct  •  p«g«-by-pag«  review  of  all  of  your 
agency  regulation*  now  in  force  and  eliminate  or  reviee  thoee 
that  are  outdated  or  otherwiae  in  need  of  reform.   Your  review 
•hould  include  careful  eenaideration  of  at  leaat  the  following 
laauea: 

o    la  thia  regulation  obaolete? 

o    Could  ita  intended  goal  be' achieved  in  more 
efficient,  leaa  intruaive  waya? 

o    Are  there  better  private  sector 

alternatives^  auch  as  market  mechanisms, 
that  can  better  achieve  the  public  good 
envisioned  by  the  regulation? 

o    Could  private  business,  setting  its  awn. 
stendarda  and  being  aubject  to  public 
accountability,  do  the  job  aa  well? 

o    Could  the  Statea  or  local  governments  do  the 
job,  making  Federal  regulation  unnecessary? 

Thia  review  should  build  on  the  work  already  being  done  by  your 
agencies  under  aection  5  of  Executive  Order  Mo.  12666. 

Your  regulatory  review  task  force  should  be  beaded  by  one 
of  your  appointeea  who  ahould  be  given  your  full  support  and 
should,  to  the  extent  practicable,  be  freed  of  other  duties. 

I  further  direct  you  to  deliver  to  me  by  June  1  a  liat  of 
reguletions  that  you  plan  to  eliminate  or  modify  with  a  copy 
of  the  report  aent  to  Sally  Katzen,  Adminiatrator  of  the  Office 
of  Information  and  Regulatory  Affairs  (OIRA}  .   The  list  should 
distinguish  between  the  regulations  that  can  be  modified  or 
eliminated  adminiatratively  and  thoae  that  require  legialative 
authority  for  modification  or  elimination. 

SECPWP! REWARD    RESULTS.     WOT    RED    TAPE 

I  direct  you  to  change  the  way  you  measure  the  performance  of 
both  your  agency  and  your  frontline  regulators  so  aa  to  focua  on 
results,  not  proceas  and  punishment.   For  example.  Occupational 
Safety  and  Health  Adminiatration  (OSHA)  iuapectors  should  net 
be  evaluated  by  the  number  of  citationa  they  write,  nor  ahould 
officials  of  the  Consumer  Product  safety  Commiaaion  be  judged 
by  the  number  of  boxea  of  consumer  goods  that  are  detained  in 
shipment .   This  ahange  in  meaaurement  should  involve  a  two-step 
process. 
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Fir.t.  you  .hould  identify  appropriate  performance  »«5»"^" 

««d  oreoare  a  draft  in  clear,  underatandable  terma,  of  the  

^.u!n  Jo!  arTaeeking  to  achieve  through  your  regulatory 
JJ^i:/  ?hllr!!f?  ehluld  be  circulated  to  frontline  regulator, 
for^eview  and  coi«t»ent.   Thia  i.  the  aatne  work  »•«<»•*  J»"*J^. 
the  requiremente  of  the  Ooveminent  Performance  and  Reaulta  Act 
of  1993. 

second,  you  ahould  evaluate  and  reward  etnployeea  baaed  on  the 
realization  of  thoae  meaaurea/goala. 

By  no  later  than  June  1,  1  direct  you  to(e)  eliminate  all 
iitemai  peraonnel  performance  meaaurea  baaed  on  proceaa 
(ium^  of  viaita  made,  etc.)  and  puniahnent  (nunier  of  yiola- 
tiSSrloSndT  amount  of  fine,  levied,  etc.).  and  (b  provide  to 
tirSatiSSai  Jerformanc.  Review  (NPR)  .taff  a  ""looueof  the 
change,  that  you  are  making  in  exi.ting  internal  performance 
SSSSJioni  to  reward  employee..   You  .hould  al.o  provide 
material  deacribing  ahift.  in  re.ouroe  allocation  from 
enforcement  to  compliance. 

THTBP.   QET  prrr  nv   wa.«iffT««'^""  ^^   raPATB  ORAflflHOfyrs  PAPTNBR8HIPfi 
1  direct  you  to  promptly  convene  ?roup.con.i.ting  of  frontline 
regulator;  and  the  people  affected  by  their  regulation..  The.e 
coSver.ation.  .hould  take  place  around  the  country  -  at 
our  cleanup  aite.,  our  factt>rie..  our  port.. 

I  further  direct  you  to  .ubmit  a  .chedule  of  your  Pl«^*«* 
meetinglto  the  HPR  .taff  by  March  30  and  work  with  MPR 
in  following  through  on  tho.e  meeting.. 

trnTTBTH.   OT;nnTTaTB.  DON'T  DICTATE 

It  i.  time  to  move  from  a  proce..  where  lawyer.  *ad  bureaucrat. 
write  volume,  of  regulation,  to  one  where  Pjople  work  in 
partnerahip  to  i..ue  .eneible  regulation,  that  impoae  the 
leaat  burdin  without  .acrificing  rational  and  neeea.ary 

orotectione.   In  September  1993,  I  a.ked  each  of  you  to 
idSnJify  St  lea.t  oie  rule  that  could  be  conducted  through . 
iJStiiteS  ri!"ak?Sg  (or  to  explain  why  .ueh  could  not  £• 

SoS.)  in  order  to  prSmote  fon»«n"«*J^f^i«^J»a[iSZt;§^ 
to  the  more  traditional  rulemaking  that  ha.  dominated 

the  regulatory  arena. 

T  now  direct  you  to  expand  .ubatantially  your  effort,  to  promote 
Ln«n-i*l  LlSSaklno/  To  thi.  end.  you  ahould  mibmit  to  OIRA, 

sr"?:r  thS';;jci"f6, .  ii.t  of  upcoming  ?^i-«*i«?- jss%:j;„ 

>Z   r^onv«rt«d  into  negotiated  rulemakinga .   I  have  directed  saiiy 
JjtxSS  ?o  JeviSw  yS5l  liat.  with  a  view  toward  making  clear 
?;";:  ll^r^ll   immunity  that  w.  want  "work  together 
productively  on  even  the  moat  difficult  .ubject.. 
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To  facilltat*  our  ability  eo  l«am  from  thes*  aff«cted  by 
regulation,  1  will  amend  Bxacutive  Order  No.  12836  (which 
require*  agencies  to  reduce  the  number  of  advisory  committees 
that  they  use  and  to  limit  the  futiira  use  of  such  committees) 
to  allow  for  advisory  oommitteee  established  for  negotiated 
rulemakings . 

I  also  intend  to  take  additional  steps  to  increase  our  ability 
to  learn  from  those  affected  by  regulation.   While  many  laws 
and  rules  that  limit  the  ability  of  regulators  to  talk  with 
those  being  regulated  were  inqposed  to  curb  abuse,  they  now 
often  serve  as  a  barrier  to  meaningful  ooimaunication  between 
the  regulators  and  the  regulated.   To  address  this  problem, 
and  to  promote  consensus  building  and  a  less  adversarial 
environment,  I  direct  you  to  review  all  of  your  administrative 
ex  pmrte   rules  and  eliminate  any  that  restrict  communication 
prior  to  the  publication  of  a  proposed  rule  --  other  than  rules 
requiring  the  simple  disclosure  of  the  time,  place,  purpose, 
and  participants  of  meetings  (as  in  Executive  Order  No.  12866) . 
We  will  also  begin  drafting  legislation  that  will  carve  out 
exemptions  to  the  Federal  Aiivisory  Committee  Act  to  promote 
a  better  understanding  of  the  issues,  such  as  exenqptions  for 
meetings  with  State/local/tribal  governments  and  with  scientific 
or  technical  advisors. 

I  also  ask  you  to  think  about  other  ways  to  promote  better 
communication,  consensus  building,  and  a  less  adversarial 
environment.   Please  send  your  ideas  to  the  Office  of  the 
Vice  President. 

As  I  said  on  Tuesday,  February  21,  1995,  you  are  to  make 
regulatory  reform  a  top  priority.   Good  government  demands 
it  and  your  full  cooperation  is  crucial. 


|NlAAi.AAAA  Q\  (jtu*3hiU._ 
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Remarks  on  Regulatory  Reform  in 
Arlington,  Virginia 

March  16, 1995 

The  President.  Thank  you,  Stu,  and,  la- 
dies and  gentlemen,  thank  you.  Let  me  first 
of  all  sa\-  how  delighted  I  am  to  be  in  this 
wonderful  place.  Among  other  things,  they 
do  their  printing  here  with  soy  ink.  and  that's 
reallv  why  we're  here,  because  I  come  from 
Arkansas,  and   my — [laugfUer] — mv  farmer 

friends  grow  a  lot  of  soybeans,  and  we're  al- 
ways looking  for  new  markets,  and  we're  just 
trvin"  to  support  responsible  people  who  are 
using  great  ink. 

This  is  a  wonderful  story  today,  and  I  thank 
all  of  these  people  for  hosting  us,  Stu  and 
all  of  his  partners  behind  us,  to  make  a  point 
that,  to  me,  is  very,  very  important.  You 
heard  the  Vice  President  say  that  last  month 
I  called  together  the  heads  of  the  Federal 
regulatory  agencies  and  told  them  to  begin 
a  root  and  branch  examination  of  how  we 
regulate  the  American  people  in  all  the  var- 
ious ways  that  we  do. 

I  wanted  to  make  this  the  next  big  part 
of  the  reinventing  Government  process  that 
the  Vice  President  has  overseen  so  well  for 
the  last  2  years.  And  today,  we  want  to  an- 
nounce the  fruits  of  diat  process.  But  it's  im- 
portant to  remember  what  the  purpose  is. 
Most  Americans  are  honest  people.  The  free 
enterprise  system  brings  us  great  benefits. 
But  we  know  we  have  certain  things  in  com- 
mon that  we  have  to  pursue  through  the  Gov- 
ernment that  we  all  are  responsible  for. 

The  question  is:  How  can  we  do  it  best? 
Toda\',  we're  announcing  basically  two  sets 
of  changes:  First  of  all,  some  Government- 
wide  regulatory  reforms  that  will  cut  back 
on  paperwork  and  trust  honest  business  peo- 
ple as  partners,  not  adversaries  and,  second, 
significant  reforms  in  the  way  we  protect  the 
en%-ironment  and  the  way  we  assure  safe  and 
high  quality  drugs  and  medical  devices. 

The  philosophy  that  guided  these  changes 
is  pretty  simple:  Protect  people,  not  bureauc- 
rat-; promote  results,  not  rules;  get  action, 
not  rhetoric;  wherever  possible,  try  to  em- 
brace common  sense;  it  will  confound  your 
enemies  and  elate  your  friends.  [Laughter] 
Since  I  became  President,  I  have  worked 
hard  on  this.  You  know,  I  spent  12  years  as 
a  Governor  of  a  State  where  I  got  to  deal 
with  the  regulatory  apparatus  of  the  Federal 
Goxemment  as  it  related  to  both  State  Gov- 
ernment and  to  every  friend  1  had  in  every 
walk  of  life  in  my  State.  And  I  found  that 
in  the  environmental  area,  for  example,  we 
often  had  both  the  environmentalists  and  the 
people  who  were  in  business  both  frustrated 
by  some  things  that  were  going  on.  And  1 
could  give  you  lots  of  other  examples,  and 


all  of  you  can,  as  well,  from  your  own  per- 
sonal experience. 

Our  goal  is  to  get  rid  of  yesterday's  Gov- 
ernment so  that  we're  capable  of  meeting  the 
problems  of  today  and  the  challenges  of  to- 
morrow. We  want  a  Government  that  offers 
opportunity,  demands  responsibility,  and 
shrinks  bureaucracy,  one  that  embodies  the 
New  Covenant  We  been  talking  about,  more 
opportunity  and  more  responsibility  with  a 
less  bureaucratic  Government.  1  think  Gov- 
ernment can  be  as  innovative  as  the  best  of 
our  private  sector  businesses.  1  think  Govern- 
ment can  discard  volume  after  volume  of 
rules  and,  instead,  set  clear  goals  and  chal- 
lenge people  to  come  up  with  their  own  ways 
to  meet  them.  That  kind  of  Government  will 
be  very  different  from  the  old  one-size-fits- 
all  bureaucracy.  But  it  also  would  be  dif- 
ferent from  the  new  proposals  for  one-si2«- 
fits-all  deregulation  and  cutbacks. 

I  want  to  see  a  different  approach.  1  want 
a  Government  that  is  limited  but  effective, 
that  is  lean  but  not  mean,  that  does  what 
it  should  do  better  and  simply  stops  doing 
things  that  it  shouldn't  be  doing  in  the  first 
place,  that  protects  consumers  and  workers, 
the  environment,  without  burdening  busi- 
ness, choking  innovation,  or  wasting  the 
money  of  the  American  taxpayers. 

We  do  need  to  reduce  paperwork  and  un- 
necessary regulation.  I  don't  think  we  want 
to  freeze  efforts  to  protect  our  children  from 
unsafe  tovs  or  unsafe  food.  We  do  need  to 
carefully  analyze  the  risks,  the  costs,  the  ben- 
efits of  everything  we  do,  but  I  don't  think 
it's  a  better  approach  to  pile  on  dozens  of 
new  procedural  requirements.  That  will  only 
run  up  legal  bills  and  weaken  the  public  trust. 
Paralysis  by  process  is  not  common  sense. 

So  as  I  said  before,  reform,  yes,  and  let's 
do  it  with  a  bipartisan  flare,  but  let's  don't 
roll  back  our  commitment  to  the  things  that 
make  life  worth  living  here.  We  all  want 
water  we  can  drink  and  air  we  can  breathe, 
food  we  can  eat,  and  a  place  we  can  work 
in  and  feel  safe  and  secure.  But  we  know 
that  the  way  we  have  sought  these  goals 
through  Government  often,  often  has  frus- 
trated the  very  goals  we  seek.  The  way  our 
regulatory  system  has  grown  into  a  dense  jun- 
gle of  rules  and  reguktions,  precise  lists  of 

do  this  and  don't  do  that,  can  trip  up  even 
the  most  well-intentioned  business  person. 

Can  you  imagine  a  fellow  like  this  running 
a  shop  like  this  on  the  cutting  edge  of  the 
environment,  is  afraid  to  call  the  Federal 
Government  for  advice?  There  is  no  better 
example  of  what  has  been  vvTong.  Here's  a 
guy  who's  tried  to  do  right,  wants  to  do  more 
right,  and  is  afraid  that  if  he  does  it,  he'U 
be  punished  for  doing  it.  It  really  is  true  that 
often  in  the  Government  no  good  deed  goes 
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unpunished.  [Laughter]  So  it's  time  to  stop 
doing  things  that  drive  people  up  the  wall. 

A  few  weeks  ago.  my  good  friend  the  Gov- 
ernor of  Florida,  who  is  also  on  this  journey 
with  us  and  has  talked  to  me  for  more  than — 
oh,  I  don't  know — 10  years  we've  been  work- 
ing on  these  issues,  long  before  I  ever 
thought  of  running  for  President,  gave  me 
this  remarkable  book  that  is  now  sweeping 
the  country,  'The  Death  of  Common  Sense." 
It  makes  an  interesting  point,  the  book  does. 
It  sa^-s  that  in  our  entirel)'  understandable 
and  necessary  desire  to  protect  the  public, 
we  have  put  in  place  a  s)'stem  that  very  often 
requires  those  who  are  earning  it  out  to  defy 
common  sense,  unduly  burden  private  tax- 
payers, and  undermine  the  very  objectives 
we  are  seeking  to  achicN'e. 

Now,  the  author  of  that  book,  Philip  How- 
ard, has  made  a  major  contribution  to  the 
American  debate  on  this.  He's  here  with  us 
today.  He  has  done  some  work  viith  the  Vice 
President's  National  Performance  Review, 
and  I'd  hke  to  ask  him  to  stand  and  be  recog- 
nized. And  thank  you,  sir,  for  doing  this.  [Ap- 
plause] 

Over  the  last  2  years,  we've  tried  to  get 
this  Government  of  ours  into  some  land  of 
shape.  We  have  lowered  the  deficit  by  $600 
billion,  and  we've  reduced  the  size  of  the 
Federal  bureaucracy  by  over  100,000.  We're 
on  the  way  to  reducing  the  Federal  work 
force  by  more  than  a  quarter  of  a  million. 
It'll  be  the  smallest  it's  been  since  President 
Kennedy  was  here  when  our  budgets  are  fi- 
nally implemented. 

Now,  we've  tried  to  do  more  than  that. 
We've  tried  to  do  more  than  just  cut.  We've 
tried  to  change  the  way  the  Government 
works.  \\"e've  tried  to  spend  more  money, 
for  example,  on  education  and  training  and 
research  and  technology,  the  things  that  we 

belie\e  will  raise  incomes,  offer  more  people 
opportunity,  and  protect  the  environment 
while  we  grow  the  economy.  I  don't  think 
we  should  apologize  for  that.  We  should  ex- 
ercise judgment  and  common  sense  about 
what  we  cut  and  what  we  spend  mone\  on. 

We  also  are  trying  to  change  the  regulaton- 
environment.  I  was  proud  to  sign  the  first 
bill  this  new  Congress  passed,  which  applies 
to  Congress  most  of  the  laws  they  impose 
on  the  private  sector.  I  think  that  will  have 
a  very  salutary  impact  on  the  deliberations 
of  Congress. 

We  are  about  to  get  a  bill  out  of  the  Con- 
gress which  will  restrict  the  ability  of  Con- 
gress to  impose  mandates  on  State  and  local 
governments  that  are  unfunded;  I  think  that 
is  a  good  idea.  And  mav-be  most  important 
of  all,  we're  working  hard,  as  the  Vice  Presi- 
dent has  said,  to  eliminate  rules  that  are  ob- 
solete, to  simplify  rules  that  are  too  com- 
plicated, to  cut  pajjerwork  wherever  we  can, 
in  short,  just  to  change  the  wa)'  Government 
works. 


Most  of  the  j)eople  I  grew  up  with,  who 
all  write  me  with  their  great  ideas  now  that 
I've  become  President,  are  just  out  there  liv- 
ing in  this  country,  making  a  living,  raising 
their  families.  obe)ing  the  law,  and  doing  the 
best  they  can.  I  believe  their  biggest  objec- 
tion to  Government  is  not  the  size  of  it  but 
the  wav'  it  regulates,  the  way  it  operates  in 
their  own  lives. 

And  1  have  done  my  best,  reiving  on  the 
extraordinan'  leadership  of  the  Vice  Presi- 
dent and  the  National  Performance  Review 
staff  and  all  the  people  who  have  been  intro- 
duced here,  particularly  from  the  SBA  and 
the  EPA  and  the  FDA  and  the  Office  of 
Management  and  Budget,  to  try  to  change 
this. 

Let  me  just  give  you  some  examples.  We 
want  economic  development.  We've  got  the 
most  active  Commerce  Department  in 
American  history.  But  the  Commerce  De- 
partment is  also  cutting  the  rules  for  busi- 
nesses in  half  That  will  also  develop  the 
economy.  We  want  nutritious  food,  and  the 
USDA  has  raised  food  safet}'  standards,  but 
the)'' re  also  making  it  easier  to  import  safe 
fruits  and  vegetables.  We  ought  to  repeal  sillv 
rules.  The  Department  of  the  Interior  just 

eliminated  feather  import  quotas  for  exotic 
birds  and  a  lot  of  other  things  as  well. 

So  what  are  we  going  to  do  now?  Today 
we're  announcing  the  first  big  steps  of  what 
I  assure  you  is  just  the  beginning  of  a  process 
that  we  intend  to  continue  for  as  long  as  we 
have  the  public  trust.  First,  we  want  to  do 
something  that  recognizes  that  most  of  the 
businesses  in  this  country  are  small,  most  of 
them  want  to  do  the  right  thing,  and  most 
of  the  new  jobs  are  being  created  by  them. 
We  want  to  get  our  enforcers  out  of  tKe  busi- 
ness of  mindlessly  writing  traffic  tickets  and 
into  the  business  of  achieving  results.  We're 
going  to  let  these  regulators  apply  common 
sense. 

Two  of  the  three  problems  Mr.  Howard 
talks  about  in  his  book  are  addressed  here 
today.  One  is  that  in  our  attempt  to  tiy  to 
tell  people  how  we  think  the  Government 
should  regulate,  we  have  tried  to  imagine  all 
conceivable  permutations  of  things  that 
could  occur  and  then  write  rules  to  cover 
them.  The  other  is  that  we've  been  far  more 
obsessed — the  Government  has  in  the  past — 
with  process  than  results.  That's  the  general 
problem  I  might  add,  of  Washington,  DC, 
not  confined  entirely  to  the  Government. 
[Laughter] 

Today,  we  are  ordering  a  Government- 
wide  policy.  Enforcers  will  be  given  the  au- 
thority to  waive  up  to  100  percent  of  punitive 
fines  for  small  businesses  so  that  a  business 
person  who  acts  in  good  faith  can  put  his 
energy  into  fixing  the  problem,  not  nghting 
with  a  regulator.  In  other  words,  if  they  want 
to  spend  the  fine  money  fixing  the  problem, 
better  they  should  keep  it  and  fix  the  prob- 
lem than  give  it  to  the  Government. 
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Similarly,  regulators  will  be  given  the  dis- 
cretion to  waive  fines  for  small  businesses 
altogether  if  it's  a  first-time  violation  and  the 
firms  quickly  and  sincerely  move  to  correct 
the  problem.  Let  me  be  clear:  These  changes 
will  not  be  an  excuse  for  violating  criminal 
laws;  they  won't  be  an  amnesty  for  businesses 
that  harm  public  health;  they  won't  enable 
people  to  undermine  the  safety  of  the  public 
while  their  competitors  play  by  the  rules.  But 
we  will  stop  playing   "gotcha"  with  decent, 
honest  business  people  who  want  to  be  good 
citizens.     Compliance,     not     punishment, 
should  be  our  objective. 
The  second  thing  we  want  to  do  is  to  curb 
the  Government's  appetite  for  paperwork. 
We  are  going  to  have  each  agency  allow  regu- 
larly scheduled  reports  to  the  Government 
to  be  cut  in  half,  unless  there  is  some  impor- 
tant public  purpose  that  won't  permit  it.  In 
other  words,  if  people  file  quarterly  reports, 
we  want  the  agency  to  say  file  them  twice 
a  year,  if  they  file  them  twice  a  year,  file 
annual  reports.  The  Vice  President  Ukes  that. 
We'll  leave  more  trees  up,  and  we'll  save 
more  time  for  small  business.  Time  is  money. 
Time  is  the  most  important  thing  we  have. 
You  know,  we  got  rid  of  the  Federal  per- 
sonnel manuals.  I  forget — the  Vice  President 
knows  better  than  I  do — I  forget  how  many 
thousands  of  pages. 

The  Vice  President.  Ten  thousand  pages. 
The  President.  Ten  thousand  pages.  You 
know,  I  have  yet  to  have  the  first  Federal 
employee  come  up  and  attack  me  for  that 
[Laughter]  I've  yet  to  have  the  first  citizen 
say,  "How  dare  you  waste  my  money.  With 
this  new  arbitrary  system,  you  got  rid  of  these 
10,000  pages.  I  can't  sleep  at  night  for  think- 
ing about  it  being  gone."  [Laughter]  And  be- 
lieve me,  nobody  will  notice  this  as  long  as 
we  take  care  to  protect  the  public  health,  the 
public  safety,  and  the  public  interest. 

The  second  thing  I  want  to  talk  about  are 
fundamental  reforms  in  the  area  of  the  envi- 
ronment and  drug  and  medical  services.  En- 
vironmental regulation  touches  every  part  of 
our  lives.  And  this  is  a  moment  of  transition 
in  our  environmental  pohcy.  The  modem  era 
began  in  1970  with  Earth  Day,  the  passage 
of  landmark  legislation  and  the  creation  of 
the  Environmental  Protection  Agency. 

The  results,  we  should  never  forget,  are 
a  great  American  success  stoiy,  envied  and 
copied  around  the  world.  Because  we  made 
a  common  commitment  to  protect  the  envi- 
ronment, people  are  living  longer  and  Uving 
better,  and  we  ha\e  a  chance  to  pass  the 
country  along  to  our  children  ana  grand- 
children in  far  better  shape  than  would  have 
been  the  case  otherwise.  But  the  methods 
that  worked  in  the  past  aren't  necessarily 
adequate  to  the  present  day. 

Our  environmental  programs  must  work 
better  and  cost  less  to  meet  the  challenges 
of  the  future.  Today  we  are  announcing  a 
landmark  package  of  25  environmental  re- 


forms.  Let  me  describe  them  in  general 
terms. 

First  we  recognize  that  market  mecha- 
nisms generally  make  more  sense  than 
micromanagement  by  the  Government.  Let- 
ting utilities  buy  and  sell  their  rights  under 
the  Clean  Air  Act,  for  example,  has  saved 
utilities  and  their  customers  S2  billion  and 
given  us  cleaner  air.  Today  we  will  dramati- 
cally extend  this  market  concept  to  other 
areas  of  clean  air  and  water  protection. 

Second,  too  many  businesses  are  afraid  to 
come  to  the  EPA  for  help  in  cleaning  up  their 
act  because  they're  afraid  they'U  be  pun- 
ished. That's  the  story  you  just  heard.  We're 
going  to  open  compliance  centers  to  help 
small  businesses  and  say  to  them,  "If  you  dis- 
cover a  problem,  you'll  have  180  days  to  fix 
it  with  no  punitive  fine." 

And  third,  because  you  shouldn't  need  a 
forest  full  of  paper  to  protect  the  environ- 
ment, EPA  will  cut  its  paperwork  require- 
ments on  businesses  and  communities  by  23 
percent,  that  is  20  million  hours  of  work  for 
businesses  and  communities  that  will  be 
saved  for  other  purposes  next  year. 

While  these  steps  will  improve  the  current 
system,  others  will  move  well  beyond  it  to 
a  shift  in  the  way  we  actually  think  about 
regulation.  EPA  will  launch  a  pilot  program 
called  Project  XL,  excellence  and  leadership, 
which  is  simple  but  revolutionary.  They  will 
say  to  the  companies  in  the  pilot  and,  hope- 
fully, eventually,  the  companies  all  across  the 
country,  "Here  is  the  pollution  reduction 
goal.  If  you  can  figure  out  how  to  meet  it, 
you  can  throw  out  the  EPA  rulebook.  You 
figure  out  how  to  meet  the  goal." 

I  want  to  say,  especially  here,  how  much 
I  appreciate  both  the  environmental  groups 
and  the  business  groups  that  are  here.  We 
know  that  pollution  prex-ention  pays.  We 
know  pollution  prevention  and  reduction  is 
a  great  source  of  job  creation  for  America, 
as  well  as  a  guarantee  for  our  children  that 
this  countr)'  will  be  worth  living  in. 

We  also  ought  to  be  smart  enough  to  know 
that  people  who  are  living  with  the  con- 
sequences of  this  might  be  able  to  figure  out 
how  to  fix  it  better  than  folks  who  are  writing 
rules  about  it.  So  we're  going  to  see  if  we 
can  figure  out  how  to  do  it  in  this  way. 

The  other  set  of  major  reforms  we're  talk- 
ing about  involve  the  realms  of  drugs  and 
medical  de%ices.  When  I  was  running  for 
President,  I  don't  know  how  many  Americans 
I  had  come  up  to  me  and  talk  to  me  about 
this  all  over  the  country  but  especially  in 
places  where  a  lot  of  this  kind  of  work  is 
done.  There  was  a  time  when  consumers 
might  find  that  their  food  w^  adulterated, 
their  drugs  were  quackery  or  had  dreadful 
side  effects. 

Today.  Americans  don't  have  to  worry 
about  the  safety  or  effectiveness  when  they 
buy  anything  from  cough  syrups  to  the  latest 
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antibiotics  or  pacemakers.  The  Fcwd  and 
Drug  Administration  has  made  American 
Drugs  and  medical  devices  the  envy  of  the 
world  and  in  demand  all  over  the  world.  And 
we  should  never  forget  that,  either.  And  we 
are  going  to  stick  with  the  standards  we  have, 
the  highest  in  the  world.  But  strong  standards 
need  not  mean  business  as  usual  in  e\'ery 
area. 

Todav  we  are  announcing  a  set  of  reforms 
that  will  make  our  high-quality  drugs  and 
medical  devices  available  to  consumers  more 
quickly  and  more  cheaply.  First.  FDA  will 
stop  using  a  full-blown  review  ever)'  time  a 
biotech  drug  company  makes  a  minor  and 
risk-free  manufacturing  change  in  an  estab- 
lished drug. 

Second,  FDA  will  stop  requiring  costly  as- 
sessments on  drugs  that  obviously  have  no 
significant  impact  on  the  environment. 

Third,  FDA  will  eliminate  600  pages  of 
cumbersome  regulations  controlling  the  pro- 
duction of  antibiotics  and  other  drugs.  And 
I'll  give  you  $100  if  anybody  comes  up  to 
you  and  complains  within  the  next  12 
months — [laughter] — ^when  you  do  that.  And 
finally,  140  categories  of  medical  devices  that 
pose  low  risk  to  patients,  from  finger  exer- 
cisers to  oween  masks,  will  no  longer  need 
preapproval  by  FDA  before  they  are  put  on 
the  market. 

These  FDA  reforms  and  others  we'll  an- 
nounce in  the  next  few  weeks,  will  keep  qual- 
ity at  world-class  levels  and  save  industi)-  and 
consumers  nearly  half  a  billion  dollan  a  year. 
And  I  am  pleased,  again,  to  say  that  there 
are  representatives  from  the  drug  and  medi- 
cal device  industry  here,  as  well.  We  appre- 
ciate your  support. 

I  am  very,  veiy  excited  about  this.  These 
changes,  taken  together,  represent  real  and 
fundamental  reform.  Now,  they  lack  the 
sledge  hammer  subtlety  of  a  moratorium,  but 
if  we're  going  to  be  responsible,  we  ought 
to  fix  the  problem,  not  just  seek  to  freeze 
the  problem.  To  go  from  yesterday's  Govern- 
ment to  tomorrow's  Government  we  need 
movement,  not  paralysis.  We  need  to  con- 
tinue our  commitment  to  a  Government  that 
works  better,  costs  less,  reflects  our  values, 
and  can  make  a  difference  and  that  doesn't 
drive  us  up  the  wall  but  drives  us  into  the 
future  together.  That  is  common  sense,  and 
we  can  give  it  to  the  American  people  to- 
gether. 

Thank  you  very  much. 

Note:  The  President  spoke  at  10;47  a.m.  at  Cus- 
tom Print.  In  iiis  remarks,  he  referred  to  Stu 
McMichael,  owner  of  Custom  Print. 
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Memorandum  of  April  21,  1995 

Regulatoiy  Reform— Waiver  of  Penalties   and   Reduction   of 

Reports 


Memorandum  for 

The  Secretary  of  Stole 

The  Secretary  of  the  Treasury 

The  Secretary  of  Defense 

The  Attorney  General 

The  Secretary  of  the  Interior 

The  Secretary  of  Agriculture 

The  Secretary  of  Commerce 

The  Secretary  of  Labor 

The  Sooetary  of  Health  and  Human  Services 

The  Secretary  of  Housing  and  Urban  Development 

The  Secretary  of  Transportotion 

The  Secretary  of  Energy 

The  Secretary  of  Education 

The  Secretary  of  Veterans  AflEairs 

The  Administrator,  Environmental  Protection  Agency 

The  Administrator,  Small  Business  Administration 

The  Secretary  of  the  Army 

The  Secretary  of  the  Navy 

The  Secretary  of  the  Air  Force 

The  Director,  Federal  Emergency  Management  Agency 

The  Administrator,  National  Aeronautics  and  Space  Administration 

The  Director,  National  Science  Foundation 

The  Acting  Archivist  of  the  United  SUtes 

The  Administrator  of  General  Services 

The  Chair,  Railroad  Retirement  Board 

The  Chairperson,  Architectural  and  Transportation  Barriers  Compliance 

Board 
The  Executive  Director,  Pension  Benefit  Guaranty  Corporation 

On  March  16.  I  announced  that  the  Administration  would  implemmt  new 
policies  to  give  compliance  officials  *iore  flexibility  in  dealing  with  small 
business  and  to  cut  back  on  paperwork.  These  Governmentwide  P?"°!!' 
as  weU  as  the  specific  agency  actions  I  announced,  are  part  of  this  Adminirtra- 
Uon's  continuing  commitment  to  sensible  regulatory  rofonn.  YVith  y«wuJ|«P 
and  cooperation,  we  hope  to  move  the  Government  toward  a  more  flexible, 
effective,  and  user  friendly  approach  to  regulation. 

A.  Actions:  This  memorandum  directs  the  designated  department  and  agency 
heads  to  implement  the  policies  set  forth  below. 

1.  Authority  to  Waive  Penalties,  (a)  To  the  extent  permitted  ^  l"w.  aach 
agency  shall  use  its  discreUon  to  modify  the  penalties  for  small  businesses 
to  the  foUowing  situations.  Agencies  shall  exercise  their  enforomient  disore- 
Uon  to  waive  the  imposition  of  all  or  a  porUon  of  a  penalty  when  tne 
violation  is  corrected  within  a  time  period  appropriate  to  the  yw>l«»«« 
in  question.  For  those  violaUons  that  may  take  longer  to  correct  than  tne 
period  set  by  the  agency,  the  agency  shall  use  its  enforcement  discreUon 
towaive  up  to  100  percent  of  the  financial  ponalUes  If  the  amounU  waived 
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are  used  to  bring  the  entity  into  compliance.  The  provisions  in  paragraph 
1(a)  of  this  memorandum  shall  apply  only  where  there  has  been  a  ^o^d 
foith  effort  to  comply  wnth  applicable  regulations  and  the  violation  does 
not  involve  criminal  wrongdoing  or  significant  threat  to  health,  safety,  or 
the  environment. 

(b)  Each  agency  shall,  by  June  15.  1995.  submit  a  plan  to  the  Director 
of  the  Office  of  Management  and  Budget  ("Director")  describing  the  actions 
it  will  take  to  implement  the  policies  in  paragraph  1(a)  of  this  memorandum. 
The  plan  shall  provide  that  the  agency  wUl  implement  the  policies  described 
in  paragraph  l(a]  of  this  memorandimi  on  or  before  July  14.  1995.  Plans 
should  include  information  on  how  notification  ««rill  be  given  to  frontline 
workers  and  small  businesses. 

2.  Cutting  Frequency  of  Reports,  (a)  Each  agency  shall  reduce  by  one-half 
the  frequency  of  the  regularly  scheduled  reports  that  the  public  is  required, 
by  rule  or  by  policy,  to  provide  to  the  Government  (from  quarterly  to 
semiannually,  from  semiaimually  to  annually,  etc.),  unless  the  department 
or  agency  head  determines  that  such  action  is  not  legally  permissible;  would 
not  adequately  protect  health,  safety,  or  the  environment;  would  be  inconsist- 
ent with  achieving  regulatory  flexibility  or  reducing  regulatory  burdens; 
or  would  impede  the  effective  administration  of  the  agency's  program.  The 
duty  to  make  such  determinations  shall  be  nondelegable. 

(b)  Each  agency  shall,  by  June  15,  1995.  submit  a  plan  to  the  Director 
describing  the  actions  it  will  take  to  implement  the  policies  in  paragraph 
2(a),  including  a  copy  of  any  determination  that  certain  reports  are  excluded. 

B.  Application  and  Scope:  1.  The  Director  may  issue  further  guidance  as 
necessary  to  carry  out  the  purposes  of  this  memorandum. 

2.  This  memorandum  does  not  apply  to  matters  related  to  law  enforcement, 
national  security,  or  foreign  affairs,  the  importation  or  exporution  of  prohib- 
ited or  restricted  items.  Government  taxes,  duties,  fees,  revenues,  or  receipts; 
nor  does  it  apply  to  agencies  (or  components  thereof)  whose  principal  pur- 
pose is  the  collection,  analysis,  and  dissemination  of  statistical  information. 

3.  This  memorandum  is  not  intended,  and  should  not  be  construed,  to 
create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at  law 
by  a  party  against  the  United  States,  its  agencies,  its  officers,  or  its  employees. 

4.  The  Director  of  the  Office  of  Management  and  Budget  is  authorized 
and  directed  to  publish  this  memorandum  in  the  Federal  Register. 
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Remarks  to  the  White  House 
Conference  on  Small  Business 

June  12. 1995 

The  Pretident.  Thank  you  very  much. 
Someone  once  told  me  that  half  of  making 
a  small  business  work  was  just  consistent,  un- 
failing enthusiasm.  I  think  \'ou  have  dem- 
onstrated that  today.  [Laughter]  And  I  hope 
you  never  lose  it. 

Let  me  thank,  first  of  all,  my  good  friend 
Alan  Patricof  for  the  wonderful  job  that  he 
has  done  in  putting  this  whole  conference 
together.  I  want  to  thank  the  other  commis- 
sioners for  the  work  they  have  done,  the  cor- 
porate sponsors,  all  the  people,  the  staff  peo- 
ple, who  worked  on  our  meetings  out  in  the 
State  and  the  regional  meetings  and  made 
sure  that  we  got  the  reports  back  here.  I 
thank  them  all.  I  thank  Phil  Lader  for  the 
fine  job  that  he  has  done. 

And  I  want  to  say  a  few  more  words  in 
a  moment  about  the  Vice  President  and  the 
reinventing  Government  group.  But  let  me 
tell  you,  meir — we  tried  to  do  something 
that's  hard  to  do,  and  may  never  register,  but 
I  noticed  for  years  e\'ery  President  would 
come  here  ana  just  continue  to  run  against 
the  Government.  And  it  was  always  good  pol- 
itics, except  the  Government  never  changed 
because  most  people  who  worked  here  say 
Presidents  come  and  go,  but  we'll  be  here 
when  they're  gone.  [Laughter]  And  we  de- 
cided that  most  of  those  jjeople  were  pretty 
good  people  and  that  they  didn't  wake  up 
every  day  wanting  to  make  your  life  miser- 
able and  wanting  to  do  things  that  were  coun- 
terproductive and  hurt  the  American  econ- 
omy. 

And  the  Vice  President  and  people  with 
whom  he  has  worked,  Elaine  Kamarck,  Bob 
Stone,  Sally  Katzen,  so  many  others,  they  ac- 
tually decided  to  see  if  they  couldn't  get  these 
folks  involved  in  working  with  us  to  try  to 
change  the  culture  of  Washington  so  that 
when  we're  gone,  the)''ll  be  different.  And 
that's  never  been  done  before  in  my  lifetime. 
And  I  want  to  thank  him  and  all  of  them 
for  doing  it.  It's  hard  work.  It's  thankless 
work.  It's  hour  after  hour  after  hour  of  argu- 
ing and  gaining  ground  inch  by  inch  that  no 
one  will  ever  see.  But  I'm  telling  you,  that 
is  what  we  were  hired  to  do.  And  that  is  what 
he  has  led  the  way  in  doing.  And  the  country 
owes  him  a  great  debt  of  gratitude. 

You  know,  there  have  only  been  three  of 
these  conferences  held  since  our  Nation  was 
founded.  This  will  be  the  last  one  in  the  20th 
century.  I  also  want  to  thank  the  Members 
of  the  Congress  who  made  this  possible,  peo- 
ple in  both  parties  who  supported  it.  And 
I  want  to  say  a  special  word  of  thanks  to  aU 
of  you.  Eveiybooy  here  had  to  take  precious 
time  away  from  your  business,  and  some  of 
you  had  to  close  your  businesses  down  and 
come  here  at  great  personal  financial  sac- 


rifice to  yourselves,  and  I  want  this  to  be 
worth  your  while.  And  I'm  grateful  to  you 
for  doing  it,  and  1  thank  you. 

You  loiow,  sometimes  I  think  things  are 
pretty  rough  around  here,  and  I  often  think 
they're  entirely  too  partisan.  We — the  Speak- 
er of  the  House  and  I  tried  to  change  a  little 
of  that  yesterday  up  in  New  Hampshire,  and 
I  think  we  did  the  right  thing. 

Just  in  case  you  think  this  is  something 
new,  let  me  tell  you  that  in  1938,  President 
Roosevelt  invited  small-business  people  fi^m 
around  the  country  to  gather  over  at  the 
Commerce  Department.  Just  after  the  morn- 
ing session  started,  the  participants  became 
so  argumentative  that  the  Commerce  De- 
partment guards  had  to  be  called  in.  [Laugh- 
ter] An  inventor  from  Philadelphia  became 
so  rowdy  that  the  DC  police  had  to  take  him 
out  of  the  room — [laughter] — and  I  quote 
from  the  historical  record,  "put  him  in  a 
hammerlock,  give  him  a  finger  twist,  and  as- 
sign three  officers  just  to  keep  him  quiet." 
[Laughter]  Well,  it  was  42  years  before  they 
held  another  White  House  Conference  on 
Small  Business.  [Laughter]  I  hope  you  all 
make  it  to  the  lunch  break  today.  [Laughter] 

You  know,  the  last  couple  of  conferences 
have  really  produced  some  positive  efforts, 
from  the  Paperwork  Reduction  Act  of  1980 
to  the  Regulatory  Flexibility  Act  in  1980.  This 
year  is  no  different.  This  conference  is  going 
to  produce  some  substantive  changes,  and  it 
already  has,  because  of  the  State  and  regional 
meetings.  And  I  want  to  talk  to  you  about 
them  today,  ideas  that  grow  out  of  the  rec- 
ommendations that  you  and  your  colleagues 
all  across  America  have  made. 

I  ran  for  President  with  a  pretty  simple 
vision:  I  wanted  to  restore  the  American 
dream  and  bring  the  American  people  to- 
gether in  a  period  of  rapid  change  here  at 
home  and  around  the  world,  an  economy  in 
which  jobs  and  capital,  technology  and  ideas 
flow  across  borders  at  lightning  speed,  with 
great  opportunities,  but  enormous  chal- 
lenges, an  economy  in  which  we  were  pro- 
ducing jobs  and  businesses  at  record  rates 
but  in  which  incomes  were  stagnant  and  inse- 
curity was  rising  for  people,  especially  in 
their  middle-aged  years  when  they  needed 
to  be  thinking  about  whether  they  could 
guarantee  their  children  a  better  shot  than 
they  had  had. 

My  job  as  President  is  to  do  everything 
I  can  to  see  that  our  people  and  our  busi- 
nesses have  the  tools  they  need  to  meet  the 
demands  of  the  present  age  and  seize  the 
opportunities.  We  know  that  small  business 
is  the  engine  that  will  drive  us  into  the  21st 
century.  We  know  that  big  corjx)rations  get 
a  lot  of  attention — [applause] — thank  you — 
we  know  that  the  big  companies  get  a  lot 
of  attention.  And  they  shoula;  they  do  impor- 
tant things  for  America.  But  you  employ  most 
of  the  people,  create  more  than  half  of  what 
we  produce  and  sell,  and  create  most  of  the 
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new  jobs,  and  we  need  to  resjxjnd  to  that. 

Small  business  is  the  American  dream.  We 
look  around  this  room,  we  see,  and  you  can 
hear  when  you  share  each  other's  stories,  in- 
novation and  ingenuity  and  daring. 

I'll  never  forget  one  thing  that  Hillary  told 
me  years  ago.  We  were  talking  about  all  the 
jobs  we  had  when  we  were  kids,  and  all  the 
jobs  we  had  going  through  college  and  law 
school  and  all  of  that.  And  she  said  that  the 
most  important  job  she  ever  had  in  her  life 
she  thought  as  a  child  was  a  job  she  had 
worldne  in  a  small  store  in  her  hometown 
when  she  was  in  high  school  in  the  summer- 
time, because  this  person  just  opened  this 
new  business  to  try  to  compete  with  the  only 
other  person  doing  the  same  thing  in  town. 
And  she  said  for  a  couple  of  weeks  nobody 
came  in.  And  she  realized,  and  I've  heard 
her  say  it  to  me  50  times  since  she  first  said 
it,  the  extraordinary  amount  of  personal  cour- 
age it  takes  to  start  a  new  enterprise  and  risk 
yourselves  in  this  environment.  That  is  what 
made  this  country  great.  And  we  have  to 
nourish  it,  support  it,  enhance  it,  not  under- 
mine it.  That's  why  you're  here. 

When  I  came  here  2'/2  years  ago,  the  first 
thing  we  had  to  do  is  to  try  to  generate  a 
broad-base  economic  recovery  because  we 
were  in  a  period  of  the  slowest  job  growth 
since  the  Great  Depression.  And  we  were 
having  serious  problems.  We  had  quadrupled 
our  country's  debt  and  tripled  the  annual  def- 
icit in  only  12  years,  while  reducing  our  in- 
vestment in  the  future  in  many  important 
areas.  We  knew  we  had  to  get  our  fiscal 
house  in  order,  bring  that  deficit  down,  and 
at  the  same  time  continue  to  invest  in  the 
skills  of  our  people  and  the  technologies  of 
the  future,  to  open  markets,  to  create  more 
jobs,  and  also,  and  quite  importantly,  to 
reinvent  the  way  this  Government  works  to 
make  it  relevant  to  the  future  toward  which 
we're  heading,  not  tied  to  the  past  which  we 
have  long  since  left. 

Now  this  hard  work  is  paying  off.  There's 
a  lot  of  work  still  to  do,  but  the  facts  speak 
for  themselves:  The  economy  is  up;  inflation 
is  low;  trade  is  expanding;  interest  rates  and 
unemployment  are  down.  The  strategy  is 
working.  Over  6V2  million  new  jobs  have 
come  into  this  economy  in  the  last  2  years, 
almost  all  of  them  in  the  private  sector,  a 
far  higher  percentage  of  new  jobs  in  the  pri- 
vate sector  as  opposed  to  Government  than 
in  the  previous  decade.  We  have  more  than 
80  new  trade  agreements  covering  everything 
from  cellular  telephones  to  rice  from  my 
home  State  and  everything  you  can  imagine 
in  between.  The  deficit  is  being  cut  already 
by  a  trillion  dollars  over  7  years,  and  we  are 
going  to  cut  it  more. 

We  are  reducing — the  deficit  is  now  going 
down  3  years  in  a  row  under  the  budgets 
already  passed  for  the  first  time  since  Mr. 
Truman  was  the  President  of  the  United 
States.  And  under  the  budgets  already 
passed,  thanks  to  the  -reinventing  Govern- 


ment effort,  we  are  going  to  reduce  the  size 
of  the  Federal  Government  by  270,000.  It 
will  make  it  the  smallest  its  been  since  Presi- 
dent Kennedy  was  the  President  of  the  Unit- 
ed States. 

In  1993,  more  new  businesses  sprung  up 
than  in  any  previous  year  since  World  War 
II  when  we  started  keeping  these  statistics. 
And  1994  broke  the  record  of  1993.  And 
more  and  more,  importandy,  are  staying 
alive.  In  the  last  2  years,  business  failures  and 
bankruptcies  have  plummeted.  We  wanted 
to  keep  it  that  way.  We're  doing  everything 
we  can  to  accelerate  that  trend. 

In  the  1993  economic  program  which  was 
passed  by  the  Congress,  there  was  a  50-per- 
cent cut  in  capital  gains  for  5-year  invest- 
ments in  new  businesses  capitalized  at  $50 
million  a  year  or  less.  I  think  that  will  in- 
crease access  to  capital  for  small  businesses. 
We  raised  the  amount  that  can  be  deducted 
for  equipment  expenses  by  73  percent.  We 
extended  the  research  and  experimentation 
tax  credit.  We  have  just  extended  the  deduc- 
tion for  self-employed  people  for  their  health 
insurance  premiums,  and  ne.vt  vear  it  will  go 
up  to  30  percent  from  25  percent.  We've  also 
scrapped  export  controls  and  expanded  ex- 
port assistance  to  help  not  only  big  busi- 
nesses but  small  businesses  sell  their  prod- 
ucts around  the  world. 

When  I  came  to  this  office,  I  had  three 
basic  goals  for  small  business:  I  wanted  to 
give  new  life  to  the  Small  Business  Adminis- 
tration; I  wanted  to  make  it  easier  for  you 
to  get  credit;  and  I  wanted  to  cut  Govern- 
ment, regulations  that  didn't  make  any  sense 
so  you  could  grow  faster.  We've  come  a  long 
way  toward  meeting  these  three  objectives. 

Under  the  extraordinary  leadership  of  both 
Erskine  Bowles  and  Phil  Lader,  two  people 
who  became  heads  of  the  SBA  not  because 
they  happened  to  be  involved  in  politics  but 
because  they  knew  something  about  small 
business,  which  seems  to  me  that  should  be 
the  basic  criteria  for  anybody  who  ever  gets 
that  job  in  the  future  under  any  administra- 
tion. 

We  have  a  leaner,  more  invigorated,  more 
committed  SBA  than  ever  before.  We've 
shrunk  the  applications  for  most  common 
loans  from  over  an  inch  thick  to  a  page  long, 
one  single  page.  The  SBA  budget  is  now  less 
than  the  taxes  paid  every  year  by  three  com- 
panies that  received  critical  SBA  help  early 
in  their  careers — Intel,  Apple,  and  Federal 
Express. 

In  the  past  year  more  private  capital  was 
invested  in  SBA's  venture  capital  program 
than  in  the  previous  10  years  combined.  We 
have  dramatically  reduced  the  credit  crunch 
in  many  parts  of  the  country  by  revising 
banking  regulations  to  encourage  lending  to 
smaller  firms.  And  the  SBA  loans  grew  from 
32,000  in  1992  to  an  estimated  67,000  this 
year.  And  though  we  more  than  doubled  the 
number  of  loans,  the  cost  to  the  taxpayers 
was    reduced.    We've    expanded    loans    to 
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women-  and  minorit\'-owned  businesses  dra- 
matically— dramahcally — without — this  is 
the  important  criteria — we  have  done  it  dra- 
maticallv  without  lowering  the  volume  of 
loans  to  other  business  or  without  lowering 
the  credit  standards  one  single  bit. 

The  Vice  President  talked  a  little  bit  about 
the  Herculean  work  that  he  and  the  others 
in  our  reinventing  Gosemment  group  ha\e 
been  doing  to  reduce  regulations.  Last  Fri- 
day we  announced  an  initiative  that  will  allow 
you  to  refxjrt  wage  and  tax  information  to 
one  place.  Instead  of  sending  the  same  data 
to  many  different  Federal  and  State  organi- 
zations, \ou  can  now  send  it  to  one  place, 
and  we'll  do  the  rest.  Next  year,  in  32  States 
next  year,  people  will  be  able  to  file  their 
State  and  Federal  income  taxes  together, 
electronicallv.  Now,  that  will  really  sa\e  a  lot 
of  paperwork  and  problems. 

Today  I  want  to  make  two  further  an- 
nouncements. First  of  all,  we're  committed 
to  making  the  regulator)'  burden  hghter,  lit- 
erally lighter,  specifically  39  pounds  lighter. 
[Laughter]  As  part  of  the  re\'iew  I  ordered 
at  the  beginning  of  the  year,  we  are  taking 
16,000  pages  from  the  Government's  Code 
of  Federal  Regulations.  I  thought  you  would 
like  to  see  those  pages. 

Could  you  bring  them  out,  please? 

These  are  our  others. 

Audience  members.  IRS,  IRS 

The  President.  Hey,  I'm  working  on  that. 

Now,  if  you  place  these  end  to  end,  they 
would  stretch  for  5  miles:  50  percent  of  the 
SBA  regulations;  40  percent  of  the  regula- 
tions of  the  Education  Department — I  want 
to  compliment  them;  they're  also  trying  to 
fulfill  m\'  mandate  to  have  national  standards 
of  excellence  and  then  support  for  grassroots 
education  reform,  not  education  reform  right 
out  of  Washington — 40  percent  of  the  regu- 
lations; 25  percent  of  the  reporting  burden 
of  the  EPA.  Now,  let  me  give  you  an  example 
of  what  this  is. 

Audience  member.  IRS,  IRS 

The  President.  Do  \ou  want  to  give  this 
talk?  [Laughter]  We're  working  on  that.  I  al- 
ready told  you  we  dramatically  cut  the  re- 
porting requirements,  \^'e're  working  on  the 
regs,  too.  on  the  IRS.  If  you  knew  how  hard 
we  had  to  work  on  all  these,  you'd  come  on 
up  here  and  help  us  some  more.  [Laughter] 
That's  «hy  \ou're  here.  Give  us  a  list  of  the 
other  things  \ou  want  cut.  That's  why  you're 
here. 

Audience  member.  IRS. 

The  President.  If  you  gi\e  a  list,  you  file 
your  report — you  know  how  this  works. 
You've  got  to  get  your  votes  up  and  make 
your  recommendations.  But  this  will  make 
a  difference.  This  will  make  a  difference. 

Let  me  just  give  you  one  example  of  the 
kind  of  thing — if  I  were  a  betting  person, 
and  I  could  afford  it — [laughter] — I  would 
wage  a  considerable  amount  of  money  that 
no  one  will  ever  write  me  a  letter  complain- 


ing about  the  demise  of  these  regulations. 
But  1  was  being  reasonably  conscientious, 
like  I  am.  I  wanted  to  make  sure  we  weren't 
getting  rid  of  something  terribly  essential, 
and  so  I  asked  the  reinventing  Government 
folks  to  give  me  an  example  of  the  kind  of 
things  we're  getting  rid  of  that  I  could  relate 
to  from  my  Arkansas  roots.  And  I  hate  to 
tell  you  this,  folks,  but  we're  about  to  lose 
the  regulation  that  tells  us  how  to  test  grits. 
[Laughter]  Now — it's  terrible. 

Now,  listen  to  this.  I  want  you  to  ask  your- 
self if  you  can  do  without  this;  "Grits,  com 
grits,  hominy  grits,  is  the  food  prepared  bv 
so  grinding  and  sifting  clean,  white  com,  with 
removal  of  com  bran  and  germ  that  on  a 
moisture-free  basis,  its  crude  fiber  content 
is  not  more  than  1.2  percent,  and  its  fat  con- 
tent is  not  more  than  2.25  percent."  Here's 
the  interesting  part — [laughter] — "When 
tested  by  the  method  prescribed  in  Para- 
graph B-2  of  this  section,  not  less  than  95 
percent  passes  through  a  #10  sieve — [laugh- 
ter]— but  not  more  than  20  percent  through 
a  #25  sieve."  [Laughter]  Now,  here's  B-2; 
it  tells  you  how  to  get  that  done:  "Attach  bot- 
tom pan  to  #25  sieve."  [Laughter]  "Fit  the 
#10  sieve  into  the  #25  sieve,  pour  100  grams 
of  sample  into  the  #10  sieve,  attach  cover 
and  hold  assembly  in  a  slightly  inclined  posi- 
tion. Shake  the  sieves" — [laughter] — "by 
striking  the  sides  against  one  hand  with  an 
upward  stroke,  at  the  rate  of  about  150  times 
a  minute."  If  you've  never  been  in  a  march- 
ing band,  how  do  you  know  what  150  times 
a  minute  is?  [Laughter]  "Turn  the  sieves 
about  Ve  of  a  revolution  each  time  in  the 
same  direction  after  each  25  strokes." 
[Laughter]  "The  percent  of  the  sample  pass- 
ing through  a  #10  sieve  shall  be  determined 
by  subtracting  from  100  percent  the  percent 
remaining  in  the  #10  sieve."  [Laughter]  "The 

percent  of  material  in  the  pan  shall  be  con- 
sidered as  a  percent  passing  through  a  #25 
sieve." 

I  don't  know  if  we  can  do  without  that 
or  not.  What  they  ought  to  do  is  just  have 
a  designated  taster  like  me  in  every  State  that 
knows  what  grits  taste  like.  [Laughter] 

Now,  I  have  to  tell  you,  there  is  some  real 
sacrifice  in  this,  though.  We've  all  had  a  good 
laugh,  but  there's  some  real  sacrifice.  I  per- 
sonally am  having  to  give  up  this  2,700-word 
regulation  on  french  fries.  [Laughter]  Don't 
worry  about  it,  folks.  Our  health  insurance 
plan  has  counseling  for  this  sort  of  thing.  I'll 
be  all  right.  [Laughter] 

Let  me  tell  \t)u  that  we've  had  a  good 
laugh  here  today,  but — and  while  a  lot  of  this 
seems  self-evident,  it's  not  always  easy  to  get 
rid  of  these  things  that  are  outdated  and 
don't  make  any  sensfe  to  us.  But  it's  even 
harder  to  make  regulations  that  need  to  be 
on  the  books  but  nave  become  tangled  up 
and  senseless  o\  er  the  years,  untangled,  sen- 
sible, and  workable. 

So  we're  also  working  to  make  another 
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31,000  pages  of  these  Federal  Government 
regulations  simpler,  clearer,  and  more  rel- 
evant to  your  lises — things  that  most  of  you 
would  admit  ought  to  be  done,  but  just  don't 
make  sense  in  tHe  way  they're  being  done — 
to  bring  common  sense  back  into  the  way 
we  do  business. 

Here  is  proof  of  the  example.  Today  I  want 
to  announce  a  plan  to  reform  the  laws  and 
regulations  go\eming  pension  plans  in  our 
country.  And  almost  every  one  of  them  came 
from  you.  That's  why  I  am  urging — that's 
why  I  said  to  the  gentleman  who  mentioned 
the  IRS  and  the  others,  this  is  what  this  con- 
ference is  for.  WTien  you  hear  this,  you  may 
want  to  clap,  but  remember,  it's  happening 
because  of  you.  And  we  can  do  more  because 
of  you. 

But  let  me  just  go  over  this.  You  may  rec- 
ognize these  ideas  because  we  got  them  from 
you.  The  pension  laws  enacted  over  the  last 
20  years  vnth  the  best  of  intentions  are  now 
so  utterly  complicated  that  you  need  a  SWAT 
team  of  lawyers  and  accountants  to  help  you 
fill  out  the  forms  and  comply  with  the  rules. 
Running  pension  plans  takes  so  much  time 
and  costs  so  much  money  that  only  15  per- 
cent of  the  small  businesses  in  our  country 
have  them.  Most  of  you  just  give  up,  and 
who  could  blame  you? 

Simple  streamlined  pension  plans,  how- 
ever, are  good  for  everjune.  for  small  busi- 
ness because  they  boost  morale  and  give  peo- 
ple a  stake  in  the  company,  for  workers  be- 
cause they  encourage  savings,  and  we  need 
to  do  everything  we  can  to  see  that  our  peo- 
ple put  away  more  money  for  the  future. 

So  here's  what  we're  going  to  propose: 
Start  a  simplified  IRA-based  pension  plan  for 
companies  with  100  or  fewer  employees. 
Under  this  plan,  if  you  guarantee  your  em- 
ployees a  certain  contribution,  you  will  be 
exempt  from  complex  anti-discrimination 
rules.   , 

Second — I  don't  know  how  many  times 
I've  heard  this  myself— second,  fair  treat- 
ment for  families  who  work  together.  Get  rid 
of  the  family  aggregation  rule.  Get  rid  of  the 
family  aggregation  rule,  which  treats  family 
members  as  a  single  .entit)',  dishonors  the 
hard  work  of  individuals,  and  is  a  drag  on 
that  great  American  institution,  the  family 
business. 

Third,  simplify.  There  is  currently  a  seven- 
part  test  to  determine  whether  or  not  some- 
one is  a,  quote,  "highly  compensated  em- 
ployee." That  is  nuts.  [Laughter]  So,  we  be- 
lieve that  there  ought  not  to  be  a  seven-part 
test.  We  simply  ought  to  have  a  simple  guide- 
line that  will  save  all  of  us  time  and  money. 

Now,  we  can  do  all  of  these  things  without 
opening  the  system  to  abuses.  Safeguards  for 
fair  play  are  still  in  place.  But  we  can  do 
it,  and  we  should.  There  is  a  lot  more  to  do. 

I  want  to  make  two  points  in  closing.  Num- 
ber one,  you  can  make  progress  on  these 


problems.  It's  hard  work.  It's  more  difficult 
than  giving  speeches  about  how  bad  it  all  is, 
but  it  can  be  done. 

The  second  point  I  want  to  make  is,  we 
know  you  made  a  sacrifice  in  time  and  money 
to  come  here.  We  know  people  bke  you  made 
those  sacrifices  to  come  to  the  regional  con- 
ferences and  the  State  conferences.  This  is 
serious  business.  We  did  not  ask  you  to  do 
it  just  so  we  could  cheer  and  have  a  good 
time,  although  that's  important.  We  want 
your  further  ideas.  We  are  doing  these  things 
because  people  like  you  all  over  America  said 
they  ought  to  be  done. 

Lastly,  let  me  say  that  for  all  of  the  chal- 
lenges and  difficulties  in  this  countr)',  I 
wouldn't  swap  with  any  other  countn'  in  the 
world  as  I  look  to  the  future  and  what  it 
holds. 

So,  in  a  few  moments,  the  Vice  President 
and  I  are  going  back  to  the  White  House 
and  we're  going  to  welcome  that  fine  young 
Air  Force  Captain  Scott  O'Grady  and  his 
family  there.  And  I  want  you  to  think  about 
everything  this  country's  got  going  for  it. 

First  of  all,  and  most  important,  it's  got 
you  and  people  like  you,  great  entrepreneurs, 
great  citizens,  people  who  work  hard,  make 
Uie  most  of  their  lives,  doing  the  best  that 
they  can  with  their  families,  contributing  to 
their  communities. 

Secondly,  we  have  more  diversity  in  this 
country,  more  ethnic  and  cultural  diversity, 
than  any  other  advanced  country.  And  that's 
a  huge  asset  in  a  global  economy.  It's  a  huge 
asset 

Thirdly,  we  have  a  phenomenal  set  of  as- 
sets and  technology  and  research  capability. 
And  we  have  a  Government  that  can  change 
and  can  be  a  partner  as  we  build  the  economy 
of  the  21st  century.  We  have  profound  chal- 
lenges. But  what  I  want  you  to  believe  from 
this  experience  today  is  that  we  can  change, 
we  can  make  it  better,  and  that  it  comes  from 
you.  We  will  listen.  That's  why  we  wanted 
you  to  be  here.  I  want  you  to  be  screaming 
and  yelling  and  having  a  good  time.  I  will 
not  send  the  DC  poUce  after  you — [Itiugh- 
ter] — as  long  as  you  will  send  me  some  more 
good  recommendations  so  we  can  do  this 
again  next  year. 

Thank  you.  And  God  bless  you  all. 

Note:  The  President  spoke  at  10:40  a.m.  at  the 
Washington  Hilton. 
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The  President's  Radio  Address 

July  15. 1995 

Good  morning.  My  job  here  is  to  make 
America  work  well  for  all  of  you  who  work 
hard.  I  ran  for  President  to  restore  the  Amer- 
ican dream  of  opportunity  for  all,  the  Amer- 
ican value  of  responsibility  from  all,  and  to 
bring  the  American  people  together  as  a 
community,  not  to  permit  us  to  continue  to 
be  divided  and  weakened.  To  do  this  we  need 
a  Government  that  empowers  our  people  to 
make  the  most  of  their  own  lives  but  is  small- 
er and  less  bureaucratic  and  less  burdensome 
than  it  has  been. 

So  we've  got  to  cut  regulations  that  imjx>se 
unnecessary  redtape  or  they  just  plain  aon't 
make  sense.  And  we  have  to  change  the  way 
regulators  regulate,  if  that  is  abusive  or  it 
doesn't  make  sense.  But  as  we  cut,  we  have 
to  remember  that  we  have  a  responsibility 
to  protect  our  citizens  from  things  that 
threaten  their  safety  and  their  health.  Those 
are  goals  we  all  support,  and  we  can  accom- 
plish them  in  a  reasonable,  responsible,  bi- 
partisan way. 

Our  administration  is  taking  the  lead. 
We've  already  reduced  Government  posi- 
tions by  150.000,  cut  hundreds  of  Govern- 
ment programs,  ehminated  16,000  pages  of 
regulations.  We've  cut  the  Small  Business 
Administration  regulations  by  50  percent,  the 
Department  of  Education  regulations  by  40 
percent,  the  time  it  takes  to  fill  out  the  EPA 
regulations  bv  25  percent.  We're  chang"'ng 

the  way  we  enforce  the  regulations.  We  want 
less  hassle.  We  want  more  compliance  and 
less  citations  and  fines.  In  other  wortls,  we've 
got  to  get  out  the  worst  problems  of  big  Gov- 
ernment and  still  keep  protecting  the  public 
health  and  safety. 

Right  now.  Republicans  in  the  Congress 
are  pushing  a  very  different  approach  to  reg- 
ulation. I  believe  it  poses  a  real  danger  to 
the  health  and  safety  of  our  families.  Thev 
call  it  regulatory  reform,  but  I  don't  think 
it's  reform  at  all.  It  will  force  Government 
agencies  to  jump  through  all  kinds  of  hoops, 
waste  time,  risk  lives  whenever  the  agency 
acts  to  protect  people's  health  and  safety.  It 
will  slow  down,  tangle  up,  and  seriously 
hinder  our  ability  to  look  out  for  the  welfare 
of  American  families. 

It  will  create  just  the  kind  of  bureaucratic 
X  burdens  that  Republicans  for  years  have  said 
th^  hate.  It  will  be  more  time  for  rule- 
making, more  opportunities  for  special  inter- 
ests to  stop  the  public  interest,  and  many, 
many  more  lawsuits.  I  want  a  Government 
that's  leaner  and  faster,  that  has  a  real  part- 
nership between  the  private  sector  and  the 
Government.  They  want  more  bureaucracy, 
slower  rulemaking,  and  a  worsening  of  the 
adversarial  relationship  between  Govern- 
ment and  business,  that  shifts  the  burden  and 
the  balance  of  power. 


If  the  Repul>lican  Congress'  bill  had  be- 
come law  years  ago— listen  to  this — it  would 
have  taken  longer  than  it  did  to  get  airbags 
in  cars;  schoolbuses  might  not  have  ever  had 
to  install  those  sideview  minors  that  help 
drivers  see  children  crossing  in  front.  The 
longer  we  waited  to  do  these  things,  the  more 
lives  it  would  have  cost. 

Now,  let  me  tell  you  what  the  world  would 
look  like  in  the  future  under  these  extreme 
proposals.  You've  probably  heard  about  the 
Cryptosporidium  bacteria  that  contaminated 
drinking  water  in  Milwaukee.  It  made 
400,000  people  sick;  it  killed  100  Americans. 
It  will  be  very  difficult  to  prevent  that  kind 
of  danger  from  finding  its  way  into  our  water 
and  to  control  it  when  it  does  if  these  rules 
take  effect. 

If  the  new  system  Congress  proposes  takes 
effect  it  will  take  much  longer  to  impose  new 
safety  standards  to  prevent  commuter  airline 
crashes,  like  the  five  that  happened  last  year. 

We've  proposed  standards  in  that  area,  and 
they're  being  resisted.  And  it  v^ill  be  far  less 
certain  that  we  can  use  microscopes  to  exam- 
ine meat  and  stop  contaminated  meat  from 
being  sold. 

You  may  think  that's  amazing,  but  bsten 
to  this  story.  If  we  lived  in  a  world  like  the 
one  Congress  is  suggesting,  there  would  be 
more  tragedies  like  what  happened  to  Eric 
Mueller.  In  1993,  Eric  was  a  13-year-old 
young  man  in  California,  the  president  of  his 
class,  the  captain  of  his  soccer  team,  an  honor 
student.  One  day,  like  miUions  of  other  kids, 
he  ordered  a  hamburger  at  a  fast  food  res- 
taurant. But  he  died  a  few  days  later  because 
he  was  poisoned  by  an  invisible  bacteria,  £. 
coli,  that  contaminated  the  hamburger.  Doz- 
ens of  others  also  died.  And  just  last  week, 
five  more  people  in  Tennessee,  including  an 
11-year-old  boy,  got  sick  again  because  of  E. 
coli. 

How  did  this  happen?  Because  the  Fed- 
eral Government  has  been  inspecting  meat 
the  same  old  wav'  since  the  turn  of  the  cen- 
tury. Believe  it  or  not.  inspectors  basically 
use  the  same  methods  to  inspect  meat  that 
dogs  use.  They  touch  it  and  smeU  it  to  see 
if  it's  safe,  instead  of  using  microscopes  and 
high  technolog)'. 

That's  craz)',  and  for  the  last  2  years  we 
have  been  working  hard  to  change  that,  to 
reform  the  meat  inspection  rules  so  that 
Americans  can  be  confident  the)''re  pro- 
tected. And  beheve  it  or  not,  while  we're 
working  to  bring  meat  inspection  into  the 
20th  century,  some  special  interests  are  try- 
ing to  stop  it,  in  spite  of  the  fact  that  people 
have  died  from  £.  coli,  and  this  Congress  is 
willing  to  help  them.  We're  trying  to  make 
our  drinking  water  cleaner,  but  this  Congress 
is  willing  to  adopt  a  regulatory  system  that 
would  let  polluters  delay  and  sometimes  even 
control  the  rules  that  affect  them. 


208 


In  the  last  6  months,  we've  seen  these  so- 
called  regulatOA'  refonn  bills  actually  being 
written  by  lobb>ists  for  the  regulated  indus- 
tries. The  Congress  even  brought  the  lobby- 
ists into  the  hearings  to  explain  what  the  bills 
did.  After  all,  they  had  to;  the  lobbyists  had 
written  the  bills.  I  don't  think  that's  right. 
I  know  it's  not  in  the  best  interest  of  the 
American  people,  and  it  ought  to  be  stopped. 

No  one  has  done  more  than  our  adminis- 
tration to  streamline  and  reform  a  regulatory 
system.  You'll  never  catch  me  defending  a 
dumb  regulation  or  an  abusive  Government 
regulator.  The  16,000  pages  of  Federal  regu- 
lations we  have  cut  are  enough  to  stretch  5 
miles  We  say  to  small  business,  if  you  have 
a  problem  and  you  fa  it,  you  can  forget  the 
fine.  I  want  to  sign  a  real  regulatory  reform 
bill.  And  there  is  a  good  alternative  spon- 
sored by  Senator  Glenn  and  Senator  Chafee. 
It  provides  a  good  starting  point  and — listen 
to  this — it  includes  a  45-day  waiting  period 
in  which  Congress  can  review  and  reject  any 
Government  regulation  that  doesn't  make 
sense.  Now,  isn't  that  a  lot  better  than  letting 
the  interest  groups  actually  delay  these  regu- 
lations forever,  even  though  we  need  them 
for  our  health  and  safety? 

I  want  Democrats  and  Republicans  in 
Congress  to  show  the  American  people  that 
we  can  reform  without  rolling  back.  We  can 
cut  redtape,  reduce  paperwork,  make  life 
easier  for  business  without  endangering  our 
families  or  our  workers.  We  do  have  a  re- 
sponsibility to  cut  regulation,  but  we  also 
have  a  responsibility  to  protect  our  families 
and  our  future.  We  can  and  must  do  both. 

Thanks  for  listening. 

Note:  The  address  was  recorded  at  3;24  p.m.  on 
July  14  in  the  Roosevelt  Room  at  the  White  House 
for  broadcast  at  10:06  a.m.  on  July  15. 


209 


EXECUTIVE   OFFICE  OF  THE   PRESIDENT 

OFFICE   OF  MANAGEMENT  AND   BUDGET 
WASHINGTON.   D  C     20503 


ADMINISTRATOR 


JUL  261995 


Honorable  Jan  Meyers 

Chairman,  Committee  on  Small  Business 

U.S.  House  of  Representatives 

2361  Rayburn  House  Office  Building 

Washington,  D.C.   20515 

Dear  Madam  Chairman: 

Thank  you  for  the  opportunity  last  week  to  discuss  the 
Clinton  Administration's  regulatory  reform  achievements.   The 
panel  format  was,  indeed,  productive.   Also  I  want  to  thank  you 
for  accommodating  the  constraints  on  my  time.   I  also  appreciate 
your  support  on  this  important  issue  and  look  forward  to  working 
with  you  to  further  reduce  the  burdens  on  small  businesses. 

As  you  requested,  I  am  enclosing  a  copy  of  a  summary 
outlining  the  Administration's  position  on  S.  343,  "Comprehensive 
Regulatory  Reform  Bill  of  1995"  (current  as  of  Friday,  July  14) 
that  I  had  referenced  during  the  hearing. 

Please  let  me  know  if  I  can  be  of  further  help. 

Sincerely, 


Sally  Katzen 


Enclosure 


Honorable  John  J.  LaFalce 
Ranking  Member 
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ASSESSMENT  OF  S.  343 

July  17,  1995 

Over  the  last  few  days,  S.  343  has  improved  in  some 
respects : 

•  Passage  of  Senator  Johnston's  amendment  revising  the 
bill's  threshold  requirement  for  the  definition  of  a 
major  rule  from  $50  million  to  $100  million.   This  will 
return  the  threshold  to  the  level  used  by  every 
President  since  President  Ford.   (A  step  backward 
occurred,  however,  with  passage  of  the  Nunn- Cover dell 
amendment,  which  added  to  the  definition  of  major  rule 
any  rule  that  will  have  a  "significant  economic  impact 
on  a  substantial  number  of  small  businesses."   This 
change  will  significantly  increase  the  number  of  major 
rules. ) 

•  Passage  of  Senator  Johnston's  amendment  modifying  the 
effective  date  of  the  bill  to  cover  rules  whose  notices 
of  proposed  rulemaking  were  issued  after  April  1,  1995. 
(This  modification  still  leaves  at  risk  a  significant 

number  of  rulemakings  where  a  notice  of  proposed 
rulemaking  was  issued  after  April  1,  1995  but  which  may 
nevertheless  have  to  go  back  to  square  one  because  the 
issuing  agency  unknowingly  failed  to  follow  one  of  the 
many  provisions  in  S,  343  that  alter  the  rulemaking 
requirements . ) 

•  Passage  of  the  Johnston/Baucus/Lautenberg  "superfund" 
amendment  deleting  Section  628  of  the  bill  which  would 
have  required  that  major  hazardous  waste  cleanups, 
including  superfund  projects,  comply  with  the  bill's 
cost-benefit  and  risk  assessment  requirements.   The 
effect  of  Section  628  would  have  been  to  halt  many  of 
these  critical  environmental  cleanup  projects  in  the 
their  tracks  and  to  substantially  delay  many  of  those 
about  to  begin. 

•  Passage  of  the  Dole/Levin  " supermandate 'K  amendment 
further  clarifying  that  nothing  in  the  bill's 
decisional  criteria  section  (Section  624)  "^all  be 
construed  to  override  any  statutory  requirement, 
including  health,  safety,  and  environmental 
requirements."   (Some  still  question  the  sufficiency  of 
the  Dole/Levin  language . ) 

•  Passage  of  Senator  Glenn's  "sunshine"  amendment  which 
will  help  to  ensure  public  accountability  in  the 
regulatory  process  by  mandating  that  0MB  and  agencies 
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establish  procedures  to  provide  the  public  with  access 
to  information  concerning  regulatory  review  actions. 

•  Passage  of  Senator  Feingold' s  amendment  permitting 
agencies  to  exclude  from  the  peer  review  process  any 
expert  who  "has  a  potential  financial  interest  in  the 
outcome"  of  the  review. 

Despite  these  improvements,  there  continue  to  be  several 
areas  of  significant  concern: 

•  Unsound  Recmlatory  Decisions  --  "Least  Cost"  vs.  "Most 
Cost-Ef fective" .   S.  343  would  require  agencies  to 
issue  unsound  regulations  by  forcing  them  to  choose  the 
least  costly  regulation  available  to  them,  even  if 
spending  a  few  more  dollars  would  yield  substantially 
greater  benefits. 

Possible  Approaches.   The  "least  cost"  alternative 
language  in  the  bill's  decisional  criteria  section 
(Section  624)  could  be  replaced  with  one  of  the 
following:  \ 

language  identical  to  that  used  in  the 
Unfunded  Mandates  Reform  Act  of  1995  which 
requires  an  agency  to  "select  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves  the 
objectives  of  the  rule"; 

the  language  currently  in  the  Glenn-Chafee 
substitute  which  requires  that  an  agency 
explain  whether  the  rule  will  achieve  the 
objectives  in  a  "more  cost-effective"  manner 
than  alternatives; 

the  approach  proposed  by  Senator  Chafee  which 
requires  that  an  agency  make  a  finding  that 
"there  is  no  other  reasonable  alternative 
that  provides  equal  or  greater  [the  same 
level  of]  benefits  at  less  cost  [in  a  more 
cost  effective  manner] , " 

•  Enormous  Drain  on  Agency  Resources  --  Petitions. 
S.  343  contains  four  provisions  (Section  553(1) 
(interpretation  of  rules),  Section  623  (look  back). 
Section  628  (old  Section  629,  alternative  method  of 
compliance) ,  and  Section  634  (major  free-standing  risk 
assessment) )  which  create  numerous,  often  highly- 
convoluted,  petition  processes  that  will  provide 
special  interests  with  opportunities  to  tie  agencies  in 
knots.   Further  exacerbating  the  situation,  the 
petition  provisions  do  not  permit  agencies  sufficient 
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time  to  conduct  the  required  analyses  and  prepare  the 
proper  responses;  contain  inadequate  standards  to  judge 
the  adequacy  of  petitions;  and  contain  inadequate 
limitations  on  who  may  file  petitions. 

Possible  Approaches.   Deletion  of  the  four  petition 
provisions  would  be  the  most  effective  means  of 
avoiding  the  potential  for  enormous  waste  of  valuable 
agency  resources .   (The  APA  already  contains  a 
provision,  Section  553 (e) ,  which  allows  private  parties 
to  petition  agencies  for  issuance,  amendment,  or  repeal 
of  a  rule.)   Short  of  this,  the  four  petition 
provisions  should  be  scaled  back  to:   (1)  limit  the 
number  of  petitions  that  can  be  filed  with  an  agency; 
(2)  provide  agencies  with  sufficient  time  to  respond  to 
petitions;  (3)  limit  standing  to  those  who  are  actually 
adversely  affected  by  a  rule;  and  (4)  eliminate 
arbitrary  sunset  provisions  which  could  cause  effective 
regulations  to  terminate  without  going  through  the 
notice  and  comment  process. 

Excessive  Litigation.   S.  343  contains  a  number  of 
provisions  that  would  vastly  increase  the  opportunities 
for  lawsuits  challenging  various  aspects  of  the 
rulemaking  process.   Of  most  concern  are  the  provisions 
in  Section  625  and  the  Regulatory  Flexibility  section 
which  would,  contrary  to  traditional  principles  of 
administrative  law,  allow  challenges  to  agency  actions 
that  are  not  yet  final .   Also  of  significant  concern 
are  provisions  allowing  for  judicial  review  of  the 
bill's  numerous  petition  processes.   All  of  these 
provisions,  taken  together,  will  permit  special 
interests  to  flood  the  courts  with  legal  challenges  to 
proposed  and  final  rules,  further  burdening  our  already 
overstretched  court  system  and  delaying  the 
implementation  of  countless  regulations  designed  to 
protect  the  health  and  safety  of  our  citizens. 

Possible  Approaches .   The  interlocutory  review 
provisions  contained  in  Section  625  and  the  Regulatory 
Flexibility  section  should  be  deleted,  and  the 
provisions  permitting  judicial  review  of  the  various 
petitions  should  be  scaled  back  along  with  the  entire 
petition  process. 

A  Backdoor  Recrulatory  Moratorium  --  Effective  Date. 
Even  with  the  changes  to  the  effective  date  provided  by 
Senator  Johnston's  amendment,  enactment  of  S.  343  as 
currently  written  could  have  the  effect  of  a  regulatory 
moratorium  by  requiring  that  regulations  proposed  after 
i^ril  1,  1995  that  have  already  been  through  notice  and 
comment  and  cost-benefit  analysis  begin  the  process  all 
over  again  because  the  rulemaking  process  did  not 
comport  precisely  with  the  new  requirements  in  the 
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bill.   This  problem  will  be  exacerbated  if  the  final 
version  of  this  legislation  requires  that  it  take 
effect  immediately  upon  enactment. 

Possible  Approaches.   The  bill's  effective  date 
language  should  be  similar  to  that  used  in  the  Unfunded 
Mandates  Reform  Act:   "This  Act  shall  take  effect  six 
months  after  the  date  of  enactment  and  shall  apply  only 
to  any  agency  rule  for  which  a  general  notice  of 
proposed  rulemaking  is  published  on  or  after  such 
date . " 


This  assessment  is  based  on  action  in  the  Senate  at  the 
close  of  business  Friday,  July  14,  1995.   There  are  a  number  of 
pending  amendments,  however,  which,  if  passed,  would  impose 
unnecessary  costs  and  delays,  and  encourage  excessive  litigation, 
all  of  which  the  American  people  are  trying  to  avoid. 
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EXECUTIVE  OFFICE  OF  THE   PRESIDENT 

OFFICE  OF  MANAGEMENT  AND   BUDGET 

WASHINGTON.    DC     20S03 


ADMINISTRATOR 

OFFICE  OF 

INFORMATION  AND 

REGULATORY  AFFAIRS 


JUN  19  B95I 


Honorable  Jan  Meyers  JM  f  I  1S95 

Chair,  Committee  on  Small  Business 
House  of  Representatives 
Washington,  D.C.  20515-0315 

Dear  Madam  Chairwoman: 

Thank  you  for  you  letter  of  April  10,  1995,  in  which  you 
request  information  regarding  OIRA's  Paperwork  Reduction  Act 
(PRA)  and  Executive  Order  No.  12866  reviews. 

First,  you  point  out  that  Congressman  Luther  had  requested 
"a  list  of  concrete  efforts"  that  have  been  accomplished  under 
OIRA's  authorities.   To  respond  to  that  request,  I  have  enclosed 
two  reports,  entitled  "The  First  Year  of  Executive  Order  No. 
12866,"  and  "Information  Resources  Management  Plan  of  the 
Federal  Government,"  dated  March  1995  (Enclosures  A  and  B) . 

Second,  I  am  pleased  to  answer  your  specific  questions,  as 
follows: 

Q:   How  many  approvals  and  disapproval  has  your  Office 
issued  annually  pursuant  to  the  Paperwork  Reduction  Act  since 
1989?  Please  provide  a  separate  accounting  of  approvals  and 
disapprovals  for  independent  regulatory  bodies.   Include  how 
many  disapprovals  have  been  overridden  by  independent  regulatory 
bodies. 

A:   I  have  enclosed  a  four  page  chart  providing  the  number 
of  PRA  approvals  and  disapprovals  since  1989  (and  through 
June  8,  1995),  broken  down  by  year  and  individual  agency 
(including  the  independent  regulatory  bodies)  (Enclosure 
C) .   In  the  aggregate,  there  were  19,779  approvals  and  278 
disapprovals.   During  that  period,  on  August  21,  1992, 
there  was  one  "override"  by  the  Nuclear  Regulatory 
Commission  —  for  the  information  collections  involving  the 
"Medical  Use  of  Byproduct  Material  —  10  CFR  Part  35,"  (0MB 
Control  Number  3150-0171,  expiring  8/31/95) . 

Q.  Section ^6.   Centralized  Review  of  Regulations,  of 
Executive  Order  12866,  established  in  Section  6(a)(3)  that 
agencies  "shall  adhere  to  the  requirements  of  the  Administrative 
Procedure  Act,  the  Regulatory  Flexibility  Act,  the  Paperwork 
Reduction  Act,  and  other  applicable  law...."   Section  6(b) 
declares  the  "Administrator  of  OIRA  shall  provide  meaningful 
guidance  and  oversight  so  that  each  agency's  regulatory  actions 
are  consistent  with  applicable  law,  the  President's  priorities. 
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and  the  principles  set  forth  in  this  Executive  Order  and  do  not 
conflict  with  the  policies  or  actions  of  another  agency.'"^ 

In  how  many  instances  has  OIRA  reyiew  identified  occasions  to 
which  the  requirements  of  the  Administrative  Procedure  Act  [APA] , 
the  Regulatory  Flexibility  Act  [Reg  Flex] ,  or  the  Paperwork 
Reduction  Act  [PRA]  have  not  been  followed?  If  feasible,  please 
list  these  occasions  and  their  results. 

A.   During  Executive  Order  12866  review,  OIRA  analysts  look 
at,  and  consult  with  agency  staff  and  officials  about,  many 
aspects  of  a  draft  rulemaking,  including  the  APA,  the 
Regulatory  Flexibility  Act,  and  the  PRA.   Often  questions 
arise  regarding:  APA  procedures  (e.g. ,  should  a  draft  rule 
be  an  advance  notice  of  proposed  rulemaking  or  a  notice  of 
proposed  rulemaking?  or,  is  there  justification  for  issuance 
of  an  interim  final  rule  without  proposal?) ;  the  effect  of 
the  rule  on  small  businesses  (e.g. ,  would  tiering  of  a 
standard  or  waiver  provisions  be  appropriate  for  small 
entities?) ;  or  information  collections  related  to  the 
rulemaking  (e.g. ,  do  reporting  requirements  minimize  burden 
on  respondents?) .   However,  we  do  not  keep  statistics  on 
these  individual  issues.  Rather,  as  the  Order  emphasizes, 
we  work  with  the  agencies  to  ensure  that  for  any  significant 
rule  submitted  for  OIRA  review,  requirements  of  the  law  are 
met  and  that  costs  and  burdens  are  justified  by  the  benefits 
estimated  to  result  from  the  rule. 

Q.   How  many  regulations  has  OIRA  reviewed  pursuant  to 
Section  6(b)?  On  how  many  occasions  has  OIRA  returned  a 
regulatory  action  for  further  consideration  pursuant  to  Section 
6(b) (3)?   Please  list  these  occasions  and  their  results. 

A.   Since  Executive  Order  No.  12866  took  effect  (and  through 
June  8,  1995),  OIRA  has  reviewed  1,600  regulations.   The 
enclosed  chart  provides  this  data  by  agency,  and  indicates 
whether  the  regulation  was  cleared  without  change  (56.0%), 
with  change  (33.5%),  withdrawn  by  the  agency  (5.9%),  sent 
improperly  (1.2%),  returned  (0.3%),  or  cleared  pursuant  to 
an  emergency  (0.1%)  or  a  statutory  or  judicial  deadline 
(3.1%)  (Enclosure  D) . 

During  the  same  period,  OIRA  returned  three  regulations  for 
reconsideration.   First,  we  returned  the  proposed  Social 
Security  Administration  (SSA)  rule  entitled  "What  is  Not 
Income."  We  explained  our  reasons  for  this  return  in  the 
enclosed  letter,  dated  November  30,  1993,  to  Ms.  Claudia 
Cooley  (Enclosure  E) .  After  various  court  decisions  related 
to  the  issues  raised  by  this  rule,  SSA  later  resubmitted  the 
rule,  arguing  that  the  content  of  the  rule  was  no  longer 
discretionary  policy.   0MB  cleared  the  rule. 
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Second,  we  returned  the  proposed  FDA  regulation  entitled 
"Proposal  to  Establish  Procedures  for  the  Safe  Processing, 
Packaging,  Storage,  and  Distribution  of  Smoked  Fish,  Smoke- 
Flavored  Fish,  and  Salted  Fish."  We  explained  our  reasons 
for  this  return  in  the  enclosed  letter,  dated  December  29, 
1993,  to  Secretary  Shalala  (Enclosure  F) .   The  Department 
revived  this  issue  when  developing  its  rule  on  seafood 
inspection  under  the  Hazard  Analysis  Critical  Control  Points 
(HACCP)  system,  converting  it  into  a  guideline  for  meeting 
HACCP . 

Third,  we  returned  the  proposed  FDA  regulation  entitled 
"Nutrient  Content  Claims  and  Health  Claims:  Restaurant 
Foods."  We  explained  our  reasons  for  this  return  in  the 
enclosed  letter,  dated  May  15,  1995,  to  Mr.  Kevin  Thurm 
(Enclosure  G) . 

Q.   Has  the  Vice  President  or  President  been  called  upon  to 
resolve  a  conflict  between  an  agency  and  OIRA  pursuant  to  Section 
7  of  the  Executive  Order? 

A.  We  are  gratified  that  the  Vice  President  or  President 
has  not  been  called  on  to  resolve  a  conflict  under  Section  7 
of  the  Order.   Instead,  we  have  worked  cooperatively  with 
agencies  to  resolve  differences  before  issues  have  needed  to 
be  argued  before  the  Vice  President  or  President.   The 
Regulatory  Working  Group  (RWG)  created  by  the  Order,  a 
collegial  body  of  White  House  advisors  and  agency  policy 
officials,  has  been  particularly  helpful  in  this  regard  by 
serving  as  a  forum  for  general  discussion  among  agencies  of 
crosscutting  issues.  Regarding  issues  involving  interagency 
coordination,  the  RWG  has  helped  agencies  act  cooperatively 
with  each  other,  with  OIRA  serving  as  a  moderator  or 
facilitator  when  necessary.  We  are  very  pleased  with  the 
way  this  review  system  has  served  the  cooperative  philosophy 
of  the  Administration. 

Q.  On  how  many  occasions  has  OIRA  notified  an  agency  that  a 
planned  regulation  is  a  significant  regulatory  action  pursuant  to 
Section  6(a)(3)(A)?  If  feasible,  please  list  these  occasions  and 
their  results. 

A.   During  the  first  six  months  of  the  Executive  Order, 
OIRA  and  agencies  worked  together  to  implement  this  section 
of  the  Order.  At  this  time,  agencies  needed  to  gain  a 
detailed  approach  and  experience  as  to  those  regulations 
that  should  be  designated  as  "significant"  and,  in  some 
cases,  needed  to  establish  centralized  shops  to  ensure  a 
department-wide  consistency  in  such  decisions.   This 
process  proved  to  take  longer  than  we  would  have 
anticipated  for  a  number  of  reasons.  We  described  this 
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process  in  our  report  on  the  first  six  months  of  the  Order, 
entitled  "Report  to  the  President  on  Executive  Order  No. 
12866  Regulatory  Planning  and  Review,"  issued  on  May  1, 
1994  (Enclosure  H) .  As  we  noted  in  this  report,  during  the 
first  six  months  of  the  Order,  agencies  submitted  lists 
under  section  6(a) (3)  CA)  designating  1,624  rules  as 
significant  or  non-significant.  Of  these,  agencies 
designated,  and  OIRA  agreed,  that  1,047,  or  64%,  were  non- 
significant; 316,  or  19%,  were  designated  by  the  agency  as, 
and  OIRA  agreed  they  were,  significant;  and  the  remaining 
261,  or  16%,  were  designated  significant  by  OIRA. 

As  both  agencies  and  0MB  gained  experience  with  this 
process,  it  became,  and  has  become,  more  routine.  As  we 
noted  in  our  one-year  report  on  the  Order,  "The  procedures 
by  which  agencies  and  OIRA  select  rulemakings  as 
"significant, "  and  thus  subject  to  0MB  review,  has  matured 
—  conforming  to  the  requirements  of  Section  6(a) (3) (A)  of 
the  Order,  yet  retaining  a  necessary  flexibility." 
(Enclosure  A,  p.  8.)  A  regulation's  status  as 
"significant"  is  now  determined  by  a  cooperative  and  joint 
effort  by  OIRA  and  the  agency,  and  over  the  past  year, 
there  has  been  little  disagreement  on  this  issue. 

Q.   On  how  many  occasions  has  OIRA  waived  review  of  a 
planned  regulatory  action  designated  by  the  agency  as 
significant  pursuant  to  Section  6(a)(3)(A)?  If  feasible,  please 
list  these  occasions  and  their  results. 

A.  While  it  is  possible  that  an  agency  designated  a  rule 
as  significant  and  that  OMB  indicated  it  believed  the  rule 
was  not  significant,  thus  waiving  review  of  the  rule,  we  do 
not  have  any  record  of  this  happening. 

I  appreciate  your  interest,  and  would  welcome  the 
opportunity  to  discuss  any  of  these  matters  with  you  directly. 


Sincerely, 


Sally  Katzen 
Enclosures 
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Enclosure   A 
THE  FIRST  YEAR  OF  EXECXJTIVE  ORDER  NO.  12866 
I.  IWTRODUCTIOW  AKD  SUMMARY 

Just  over  on*  y«ar  ago,  on  Saptsaber  30,  1993,  Prasident 
Clinton  laauad  Exacutiva  Ordar  No.  12866,  "Ragulatory  Planning 
and  Raviaw."  Tha  Ordar  vaa  dasignad  to  rastora  intagrlty  and 
accountability  to  cantralizad  ragulatory  raviav,  qualitiaa 
notably  abaant  during  tha  pravious  adainistration.  Tha  Order 
alao  articulated  thia  Adniniatration'a  philoaophy  and  principlaa 
regarding  regulation.   Thaae  are  beat  auaaarized  in  the  Order 'a 
opening  linea: 

The  American  people  deaerve  a  ragulatory  ayatea  that  vorka 
for  them,  not  againat  than:  a  ragulatory  ayaten  that 
protects  and  inprovas  their  health,  safety,  environnent,  and 
well-being  and  improves  the  performance  of  the  economy 
without  imposing  unacceptable  or  unreasonable  costs  on 
society;  regulatory  policies  that  recognize  that  the  private 
sector  and  private  aarkata  are  the  best  angina  for  economic 
growth;  ragulatory  approachea  that  respect  the  role  of 
State,  local,  and  tribal  governments;  and  regulations  that 
*ra  effective,  consistent,  sensible,  and  understandable. 

The  President  directed  the  OIRA  Administrator  to  report  on 
the  implementation  of  the  Executive  Order  after  its  first  six 
aonths.  A  %n:itten  report  covering  the  period  October  1,  1993, 
through  March  31,  1994,  waa  delivered  to  the  President  and  Vice 
President  on  May  1,  1994,  as  requested,  and  was  published  in  the 
Federal  Reoiatitr  on  May  10,  1994. 

In  tha  Report,  we  described  in  some  detail  tha  progress  we 
have  made,  including  improved  coordination  both  between  0MB  and 
the  agencies  and  among  agencies  theaselves;  acre  tiaely  0MB 
review  of  significant  rulaa;  acre  openness  and  early 
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participation  by  tha  public  in  rulaaalcing;  and  axtanaiva  outraach 
to  Stata,  local,  and  tribal  govamaanta  and  to  sBall  buainaaaaa. 
«a  alao  notad  that  tba  atartup  ti»a  had  baan  longar  than  va  had 
anticipatad,  and  that  to  aone  axtant  it  waa  aii^ly  too  aarly  to 
judga  tha  auccaaa  of  tha  Ordar.  In  particular,  whila  wa  had 
axtanaiv«  information  on  tha  procaaa,  wa  had  littla  information 
on  tha  subatantiva  coaqplianca  with  tha  Ordar. 

Wa  now  hava  data  on  tha  pariod  April  1  through  Saptaabar  30, 
1994,  giving  ua  an  opportunity  to  avaluata  the  full  firat  yaar  of 
ii5>lanantation.  Ovarall,  wa  continue  to  be  pleaaed  with  the 
progreas  that  haa  been  made  in  achieving  the  objeetivea  of  the 
Executive  Order,  but  at  the  aaae  time  we  are  acutely  conacious  of 
the  work  that  ramaina  to  be  done  to  realize  the  full  benefita 
that  we  had  hoped  to  achieve. 

Aa  will  be  diacuaaed  below,  the  proceaaes  eatabliahad  by  the 
Order  are  now  for  the  moat  part  in  place,  and  in  general  they  are 
operating  well.  We  alao  hava  mora  experience  with,  and  a  better 
feel  for,  the  implementation  of  the  philoaophy  and  principlea  aat 
out  in  the  Order,  particularly  aa  they  are  reflected  in  the  rulea 
that  OIRA  reviewa.  While  inaufficiant  time  and/ or  data  have 
reaulted  in  aome  ragulationa  that  may  not  be  the  moat  coat- 
affective  meana  of  achieving  their  objeetivea,  there  are  many 
axamplea  where  agenciaa,  by  adhering  to  the  philoaophy  and 
principlea  of  tha  Ordar,  hava  in  fact  produced  "amartar" 
ragulationa.  In  theae  caaaa  —  whether  through  incraaaed 
outraach  to  the  public,  greater  inter-agancy  cooperation, 
ii^roved  analyaia,  or  all  of  the  above  —  aganciea  have  been 
better  able  to  balance  the  eamplux  variety  of  factora  that  make 
up  regulatory  benefita  and  eoata. 

It  ia  i^ortant  to  keep  in  mind  the  conatrainta  under  %fhich 
the  aganciea  are  operating.  Tba  regulatory  pipeline  ia  a  long 
one,  and  it  ia  not  uncommon  for  rulea  to  be  ieaued  yeara  after 
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the  authorlEing  statut*  or  th«  ragulatory  Ini'tiatlvc  first  began; 
indeed,  aany  of  the  rules  proBulgated  by  the  agencies  this  past 
year  vere  conceived  and  to  a  large  extent  developed  before  this 
Adninistration  took  office,  and  thus  before  the  Executive  Order 
vas  siqrned.  More  iaportantly,  some  of  the  rules  that  have  been 
issued  vere  required  by  statutes  that  contain  highly  prescriptive 
regulatory  requirenents,  coaplete  with  tiae  lines  that  drive  Buch 
of  the  rulenaking  process,  particularly  in  the  areas  of  health, 
safety,  and  the  environaent.   In  addition,  ruleaaking  is  often 
driven  by  other  factors  beyond  the  direct  control  of  the 
Executive  Branch,  such  as  co\art  decisions  and  dranatic  public 
events  that  require  insediate  action. 

Moreover,  agencies  today  face  unusual  pressures  to  regulate. 
With  budgetary  constraints  so  tight,  and  with  the  difficulty  of 
enacting  new  legislation  in  the  highly  partisan  ataosphere  that 
characterized  the  last  Congress,  the  only  aeans  left  for  the 
agencies  to  inplenent  their  initiatives  is  through  reqrulation. 
This  puts  inordinate  pressure  on  any  attenpt  to  hold  steady  or 
reduce  the  amount  of  regulation  in  which  they  are  engaged. 

Measuring  the  success  of  the  Order  is  conplicated  by  other 
factors  as  well.  While  soae  of  its  processes  can  be  aeasured 
with  precision  (for  exaaple,  the  number  of  rules  reviewed  by 
OIRA) ,  it  is  not  so  easy  to  judge  the  success  of  the  philosophy 
and  principles  of  the  Order  in  producing  "smarter"  regulations. 
It  is  tempting  to  argue  that  if  all  the  affected  stakeholders  are 
equally  irritated,  then  the  correct  balance  has  been  struck. 
Whatever  the  truth  in  this,  it  is  a  uniquely  gloomy  definition  of 
success  to  t^ich  we  do  not  subscribe.  We  believe  it  is  possible 
for  parties  to  be  satisfied,  if  not  jubilant,  with  the  outcome  of 
a  rulemaking,  recognizing  it  for  trtiat  it  is,  or  should  be  —  a 
good  faith  effort  in  an  imperfect  world  to  further  the  public 
good. 
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on.  of  th«  reasons  it  i>  dif f ienilt  to  •a.ily  m«a.ur«  the 

succas.  of  tha  Ordar  i.  that  naithar  tha  philoaophy  nor  any  of 
tha  baaic  principlaa  ~  davalopaant  of  altamativaa,  aatting 
ragulatory  prioritiaa,  obtaining  tha  baat  raaaonably  availabla 
information,  aaaaaaing  banafita  and  coata.  conaidaring  Fadaral, 
Stata,  local,  and  tribal  naada.  coordinating  with  othar  agancias 
—  landa  itaalf  to  facila,  Bochanical  application.   Statad 
anothar  way,  tha  principlaa  of  tha  Ordar  ara  not  a  ai.pla  chaOc 
liat  of  taaka.   Inataad,  thay  ara  a  complax  and  intaractiva  body 
of  Btandarda  that  raquira  raaaonad  judgaant,  difficult  daciaiona, 
and  balancaa  of  conpating  prioritiaa. 

Moraovar,  though  tha  principlaa  appaar  aimpla  and 
•traightforward,  thay  ara  not  alwaya  aaay  to  apply  in  particular 
aituationa,  and  tha  aganciaa  ara  of tan  facad  with  i«parfact 
infomation  and  limitad  paraonnal  and  financial  raaourcaa  to 
davota  to  analyaia.  And  thay  ultiaataly  faca  what  auat  ba 
acJcnowladgad  aa  a  daunting  taaJc:  In  a  aociaty  coapoaad  of 
complax  and  changing  waba  of  inatitutional  and  individual 
bahavior,  thay  muat  pradict  tha  futura,  attampting  to  control 
bahavior  harmful  to  tha  common  good,  without  impading  or 
unwittingly  raatraining  accaptabla  and  banaficial  activitiaa. 

Finally,  undar  tha  Exacutiva  Ordar,  OIRA  raviawa  only 
-aignificant"  rulaa.  laaa  than  half  tha  rulaa  foraarly  raviawad 
by  OIRA  and  an  avan  amallar  parcantaga  of  tha  rulamaking 
documanta  that  ara  publiahad  in  tha  FtflTBl  BtqiltT- 
Accordingly,  wa  naithar  track  nor  avaluata  tha  axtant  to  which 
tha  mora  routina  but  numaroua  ragulationa  that  ara  baing  iaauad 
by  tha  aganciaa  maat  tha  principlaa  of  tha  Ordar. 

For  all  of  thaaa  raaaona,  wa  cannot  aaaart  that  tha 
philoaophy  and  principlaa  aapouaad  in  tha  Ordar  aithar  hava  or 
hava  not  alwaya  baan  mat  by  tha  aganciaa  in  thair  ragulatory 
programa.  Ha  can,  howavar,  provida  information  that  claarly 
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indlcatas  that  aganci**  ar«  applying  tha  prlnciplas  In  aany  and 
divaraa  rulaaaklnga.  Wa  urga  thoaa  %fho  wish  to  rush  to  judgamant 
to  raaaabar  that  avan  modaat  changaa  taka  anoraoua  af fort  and 
■ueh  tima  to  accoi^liah.  Baaad  on  our  axpariancas  this  past  yaar 
that  ara  daacrlbad  balov,  va  ballava  that  tha  Exacutiva  Ordar 
•ata  in  placa  tha  maana  to  aaka  thoaa  dhangas,  and  that  va  ara 
aovlng  in  tha  right  dlraction. 

Tha  Kay  Ist  Raport  on  Exacutiva  Ordar  No.  12866  containad 
both  a  short  history  of  ragulatory  prograas  of  tha  U.S. 
Govamaant  and  a  datailad  daacription  of  tha  Ordar  and  its 
objaetivas.  Thasa  will  not  ba  rapaatad  hara.   Znstaad,  va  update 
tha  data  about  tha  various  procassas  astabliahad  in  tha  Ordar, 
follovad  by  descriptions  of  sons  of  tha .substantive  changes  va 
are  seeing. 
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TT,   pfPT.TmKMTATTOM  OF  Tm   PROCESSES  tJlTT   rOVTH    TW  THE  ORDER 

Ramilatiory  Planning 

In  the  May  l»t  Report,  we  noted  that  the  regulatory  planning 
process  set  forth  In  Section  4  of  the  Executive  Order  had  just 
begun.  On  April  5,  1994,  the  vice  President  convened  the 
Agencies'  Policy  Meeting.  Guidance  to  the  agencies  was  issued  by 
the  OIRA  Administrator  at  this  meeting,  with  additional  guidance 
provided  on  May  12,  1994. 

Draft  Regulatory  Plans  were  due  to  OIRA  on  June  let.  We 
asked  for  Regulatory  Plan  submissions  from  over  30  agencies  — 
all  Cabinet  agencies  except  the  Department  of  State;  major  non- 
Cabinet  agencies,  including  the  Environmental  Protection  Agency 
(EPA);  and  several  independent  agencies.   Some  of  the  agencies, 
including  the  Departments  of  Defense  (DOD)  and  Housing  and  Urban 
Development  (HUD) ,  as  well  as  the  Consumer  Product  Safety 
Commission  (CPSC) ,  Equal  Employment  Opportxinity  Commission 
(EEOC) ,  the  National  Archives  and  Records  Administration  (NARA) , 
and  the  Nuclear  Regulatory  Commission  (NRC) ,  submitted  Plans  on 
June  1st.  Most  of  the  Plans  were  submitted  within  the  first  two 
weeks  of  June.  However,  it  took  longer  than  expected  to  receive 
Plans  from  all  the  major  regulatory  agencies;  in  fact,  several 
were  not  submitted  until  the  end  of  June  and  the  last  was  not 
submitted  until  late  July. 

As  required  by  the  Order  (Section  4(c)(3)),  the  draft 
Regulatory  Plans  were  circulated  by  OIRA  to  other  affected 
agencies,  the  regulatory  Advisors,  and  the  Vice  President  within 
10  days  of  receipt.  Agencies  were  reminded  to  comment  to  the 
OIRA  Administrator  on  any  planned  regulatory  action  of  another 
agency  that  might  conflict  with  its  o%m  policies  (Section 
4(c)(5)).  Very  few  substantive  comments  were  received  by  OIRA. 
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OISA  and  OVP  staff  ravlavad  tha  Plans  for  conforaanca  to 
Saction  4.   In  ganaral,  tha  draft  Plans,  though  a  good  start, 
vara  unavan.  Savaral  vara  sarious,  thoughtful  af forts;  savaral 
others  vara  parfunctory.  Tha  batter  efforts  vere  those  of  the 
Departments  of  CooBerce  (DOC) ,  Labor  (DOL) ,  and  Transportation 
(DOT) ,  and  EPA.   In  several  of  these  cases,  agency  overvievs  vere 
vell-vritten  descriptions  of  departaental  objectives  and  their 
relationship  to  Presidential  priorities. 

After  consultations  vith  the  Vice  President's  Office 
(Section  4(c)(6)),  many  agencies  revieved  their  draft  Plans  and 
improved  then.  These  vere  submitted  to  OIRA  during  late  August 
and  September.  At  present  the  task  of  preparing  the  Regulatory 
Plans  for  publication  in  the  Federal  Real slier  with  the  Unified 
Regulatory  Agenda  (as  required  by  Section  (4) (c)(7))  is 
proceeding  on  schedule.  The  Plans  and  Agenda  are  to  be  published 
on  or  about  October  31,  1994. 

The  draft  Regulatory  Plans  alerted  us  to  areas  vhere  more 
than  one  agency  vas  engaged  in  regulation,  and  they  helped  raise 
these  issues  to  agencies'  upper  level  managers.  Hovever,  the 
Plans  did  not  provide  very  many  common  themes,  and,  taken  as  a 
irtiole,  they  did  not  produce  a  consistent  or  coherent  statement  of 
the  regulatory  priorities  of  this  Administration.  While  this  is 
disappointing,  it  is  not  surprising  given  the  different  statutory 
mandates  and  missions  of  the  agencies. 

Cooperation  and  Coordination 

OIRA  and  the  Aoenelesi  The  ia^roved  relationships  betveen 
OIRA  and  among  tha  agencies  that  vere  noted  in  the  May  1st  Report 
have  continued,  grovm,  and  generally  become  the  norm.   There 
remain  differences  of  viev,  ii^ich  can  be  quite  sharp.  But  for 
the  most  part,  the  differences  are  healthy,  leading  to  better 
rules,  rather  than  sources  of  friction  that  are  unproductive  and 
detract  from  joint  efforts. 
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staffs  of  both  OIRA  and  tha  ragulatory  aganqias  ara  now 
quita  faailiar  with  what  at  tha  turn  of  tha  yaar  was  a  naw  and 

untriad  raviaw  procass.  Tha  procaduraa  by  which  aganciaa  and 
OIRA  aelact  rulamaJcings  as  "significant, *  and  thus  subjact  to  0MB 
raviaw,  has  Mturad  —  conforming  to  tha  raquiranents  of  Section 
6(a)(3)(a)  of  tha  Order,  yat  retaining  a  necessary  flexibility. 
While  a  monthly  or  bi-nonthly  list  remains  a  common  norm,  many 
variations  have  developed.  Moreover,  agencies  and  OIRA  staff 
have  worlced  out  an  arrangement  to  designate  informally,  often 
over  the  phone,  non-significant  rules  that  must  be  published 
quiclcly.   Even  the  most  orderly  regulatory  planning  and  tracking 
systems  must  be  able  to  accommodate  unexpected  events. 

Some  of  the  agencies  have  developed  the  practice  of 
consulting  OIRA  staff  on  whether  particular  rules  are  significant 
even  before  putting  them  on  a  monthly  list.   Some  agencies 
voluntarily  submit  advanced  drafts  so  that  OIRA  staff  can  make  a 
more  informed  judgement  regarding  significance.  Also,  in  some 
cases,  agencies  exempted  from  the  centralized  review  requirements 
of  the  Order  have  voluntarily  submitted  rules  for  review.   For 
example,  the  Advisory  Council  on  Historic  Preservation  (ACHP) , 
which  is  formally  exempted  from  the  Order,  submitted  a  draft 
proposal  for  review.  Knowing  that  it  needed  further  interagency 
coordination.  Thus,  though  the  Order  formally  requires  agencies 
to  provide  OIRA  with  a  list  "indicating  those  [rules]  which  the 
agency  believes  are  significant  regulatory  actions"  (Section 
6(a) (3 (A)),  and  specifically  states  that  "OIRA  may  review  only 
actions  identified  by  the  agency  or  by  OIRA  as  significant 
regulatory  actions  under  subsection  (a) (3(A)"  (Section  6(b)(1)), 
a  flexibility  built  on  trust  and  collegiality  has  developed  with 
many  of  the  agencies  that  permits  the  system  to  work  smoothly  and 
efficiently.  This  was  unheard  of  a  short  time  ago.  We  hope  the 
pattern  that  is  developing  will  ultimately  spread  to  the  agencies 
where  historically  there  has  been  the  greatest  resistance  to  such 
a  cooperative  relationship. 
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Anothwr  spttciflc  aanifestation  of  the  iaproved  relationship 
between  OIRA  and  the  agencies,  t^ich  is  a  very  constructive 
development,  is  the  practice  of  early  briefings  by  agencies  on 
the  content  of  significant  rules.   For  example,  early  in  the 
process  of  developing  its  rules  for  drug  and  alcohol  testing  for 
various  transportation  officials  and  workers,  DOT  consulted  with 
the  OIRA  Administrator  and  staff  on  the  major  issues  on  %rtiich  it 
would  have  to  decide  in  the  rulemaking.  It  then  held  subsequent 
briefings  to  update  OIRA  on  the  decisions  being  made  at  DOT  and 
to  continue  to  search  for  feedback.   By  the  time  the  rules  were 
submitted  for  OIRA  review,  there  had  been  sufficient  discussion 
of  the  important  provisions  that  the  review  was  promptly 
concluded. 

In  another  instance,  HUD  was  developing  rules  related  to 
public  housing  policy  regarding  the  elderly  and  the  disabled. 
HUD  officials  provided  information  to  OIRA  and  to  other  0MB  staff 
even  as  decisions  were  being  presented  to  HUD  officials.   This 
enabled  the  issues  of  concern  to  be  addressed  on  a  real  time 
basis,  and  resulted  in  review  being  completed  much  more  quickly 
than  would  otherwise  have  occurred. 

As  a  final  example,  in  March  1994,  the  Department  of 
Education  (ED)  identified  seven  final  regulations  pertaining  to 
student  financial  assistance  programs  that  had  to  be  ptiblished  by 
a  May  1,  1994,  statutory  deadline.  OIRA  worked  with  the 
Department's  teams,  discussing  issues  and  reviewing  early  drafts 
as  they  were  developed.  As  a  result  of  this  cooperative  effort, 
a  thorough  review  under  the  Executive  Order  took  place,  while,  at 
the  same  time,  the  formal  time  period  for  review  averaged  only 
one  day  and  the  statutory  deadline  was  met. 

Lastly  in  the  area  of  improved  relationships  between  the 
agencies  and  OIRA,  the  Regulatory  Training  and  Exchange  Program 
has  grown  and  developed.  As  mentioned  in  the  May  1st  Report,  the 
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prograa,  irtiich  iBplsaents  a  racoamwidation  of  the  National 
Parfomanc*  Ravlev,  brings  agency  career  staff  to  OIRA  on 
training  details,  so  that  they  can  learn  how  regulatory  review  Is 
conducted  and  to  work  on  Regulatory  Working  Group  (RWG)  natters. 
The  objective  of  the  prograa  Is  to  provide  expertise  to  agency 
career  staff  regarding  regulatory  review  that  can  be  Incorporated 
into  the  working  practices  of  the  agency. 

OIRA  has  now  hosted  seven  detallees,  from  the  Departaent  of 
Agriculture  (USDA) ,  the  Department  of  Health  and  Human  Services 
(HHS) ,  and  DOT.  Two  trainees  are  currently  at  OIRA.   In 
addition,  an  OIRA  analyst  has  undertaken  a  training  detail  at 
HHS.  All  of  these  details  have  been  extremely  successful  and 
well  received,  both  by  the  trainees  and  by  OIRA.  The  agency 
detallees  have  been  fully  engaged  In  substantive  regulatory 
review,  and  we  understand  they  have  gained  a  new  appreciation  for 
the  perspective  of  the  central  reviewer.  They  have  all  been 
senior  career  officials,  highly  motivated  and  knowledgeable,  and 
have  not  only  fit  In  well  at  OIRA,  but  have  offered  valuable 
Insights  to  OIRA  staff  regarding  agency  points  of  view.  As  the 
good  news  about  the  program  travels,  we  hope  that  more  agencies 
will  take  advantage  of  this  excellent  opportunity. 

Tnteraoenev  Coordination!   Just  as  important  as  Improved 
relationships  between  OIRA  and  the  agencies  are  better  working 
relationships  among  the  agencies  themselves  and  the  consequent 
heightened  awareness  of  the  need  for  interagency  coordination  and 
cooperation  in  complex  rulemaking  endeavors.  The  Executive 
Branch  is  an  extensive  enterprise,  and  its  programs  are  dispersed 
among  hundreds  of  different  agencies,  subagencies,  and  offices. 
We  obviously  cannot  claim  that  there  are  no  glitches,  but  we 
believe  agencies  are  making  strong  efforts  to  engage  in  much  more 
extensive  interagency  coordination. 
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For  •xaa^ltt,  in  thm   ACHP  •xampls  notsd  above,  the  agency 
set  at  length  vith  the  Departnent  of  Interior  (DOI) ,  DOT,  USOA, 
HUD,  and  EPA  in  developing  its  proposed  rule.  Not  all  these 
agencies  were  satisfied  vith  the  proposal  that  was  eventually 
drafted,  but  all  agreed  that  they  had  been  fully  consulted.  This 
process  is  not  over,  and  will  continue  during  and  subsequent  to 
the  public  comnent  period,  as  ACHP  develops  its  final  rule. 

In  another  instance,  DOC,  DOI,  and  the  Council  of  Economic 
Advisors  (CEA)  worked  closely  together  on  DOC  and  DOI  ruleaeJcings 
that  seek,  through  a  survey  nethodology  called  "contingent 
valuation,"  to  quantify  the  non-use  value  of  deunages  to  natural 
resources.  After  substantial  consultation  aaong  the  primary 
participants,  as  well  as  with  EPA  and  the  Depeurtaent  of  Energy 
(DOE) ,  DOI  and  DOC  issued  coordinated  proposed  rules  whose 
connent  periods  only  recently  closed.   It  is  expected  that  there 
vill  be  even  acre  extensive  interagency  coordination  before  the 
final  rules  are  issued. 

It  is  worth  noting  that  interagency  coordination  is  often 
quite  tine-  and  resource-consuming  and  not  without  its 
frustrations.  Agenci«^8  do  after  all  have  different  perspectives 
en  their  overlapping  jurisdictions  and  mandates,  and  the  process 
of  working  out  an  accommodation  is  not  necessarily  a  trivial  - 
task.   In  such  instances,  however,  OIRA  can  often  serve  as  a 
facilitator  of  debate,  leading  to  resolution  of  issues. 

For  example,  a  USDA  final  rule  on  farmland  protection  was 
drafted  to  implement  a  statutory  requirement  that  Federal 
agencies  measure  the  adverse  effects  of  their  programs  on  the 
conversion  of  fcurmland  to  nonagricultural  uses.  During  its 
'review  at  OIRA,  the  draft  rule  was  the  subject  of  extensive 
coordination  among  USDA,  DOT,  HUD,  the  Department  of  Justice 
(DOJ) ,  and  Treasury.  Although  the  90-day  review  period  had  to  be 
extended,  eventually  the  agencies  reached  understandings  and 
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r..olv.d  th.ir  di..gr.««»t..  All  .gr.«l  that  the  r..ult  wae  . 
rul.  that  ..t  tha  infnt  of  th«  .tatuf  without  unduly  burdening 
or  rastricting  othar  Federal  prograaw. 

Similarly,  coordination  among  agencies  was  essential  to  the 
issuance  of  EPA's  rule  on  General  Conformity.  The  Clean  Air  Act 
Amendments  of  1990  (CAA)  require  that  Federal  agencies  insure 
that  any  action,  they  undertake  or  support  are  consistent  with 
State  air  quality  planning  under  the  Clean  Air  Act  -  ix4*. 
Federal  actions  must  be  shown  to  be  in  -conformity"  with  State 
implementation  plans  and  must  not  cause  or  contribute  to  air 
quality  problems. 

Through  its  rulemaking,  EPA  sought  to  delineate  the  steps 
Federal  agencies  were  to  take  and  when  they  were  to  take  them. 
EPA  had  initially  chosen  to  interpret  the  statutory  language  to 
require  the  complex  conformity  determinations  and 
mitigation/offsetting  measures  for  a  vast  range  of  Federal 
actions  ~  even  those  where  the  Federal  agency  might  exert  no 
continuing  control,  such  as  the  sale  of  DOD  property  or  the 
granting  of  a  Corps  of  Engineers  wetlands  modification  permit. 
Because  other  Federal  agencies'  activities  were  clearly  affected 
by  this  rulemaking,  there  were  a  series  of  multi-lateral  and  bi- 
lateral discussions  organised  by  OIRA.  As  a  result  of  those 
discussions,  certain  definitions  were  refined  and  certain 
proposed  procedures  simplified  -  again  producing  a  rule  that  met 
the  intent  of  the  statute  without  unduly  burdening  or  restricting 
other  Federal  programs. 

An  example  involving  HHS  and  the  National  Science  Foundation 
(MSF)  illustrates  the  importance  of  interagency  coordination  in 
resolving  diff ienilties  with  stakeholders  and  developing  a 
consistent  Federal  policy.  In  September  1989,  HHS's  Public 
Health  service  (PHS)  proposed  guidelines  to  prevent  financial 
conflicts  of  interest  by  federally  funded  scientists.  The 
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proposal  vas  ■•v«r«ly  eritlclzad  by  th«  r*s«arch  eoBmunity  as 
baing  unraasonably  harsh  and  burdansoaa,  and  it  was  soon 
vithdra%m.  MSF  than  bagan  its  own  af forts  to  addrass  this  issua, 
publishing  a  proposad  policy  for  coaaant.  Ovar  tha  past  yaar, 
OIRA  and  tha  Off ica  of  Scianca  and  Tachnology  Policy  (OSTP) 
workad  with  NSF  and  HHS  to  davalop  a  coordinatad  policy  ragarding 
how  agancias  should  ragulata  financial  holdings  of  sciantists  who 
racaiva  Fadaral  grants.  Aftar  savaral  intaragency  Beatings  and 
axtansiva  discussions,  NSF  and  HHS  agraad  to  davalop  a  comnon 
approach.  Noraovar,  tha  rulas  ara  dasignad  to  provida  maxiaua 
flaxibility  to  universities  in  iapleaenting  policies  on  how  to 
address  potential  conflicts  of  interest. 

The  success  of  this  effort  is  sho%m  in  an  article  published 
in  Science  Magazine  describing  the  rules  as  "being  roundly 
applauded  for  their  reasonableness."  f Science.  Vol  265,  July  8, 
1994,  p.  179-60).  Mhereas  the  original  proposals  were  considered 
prescriptive  and  would  have  required  institutions  to  turn  over 
researchers'  financial  disclosures  to  the  govemnent,  the  final 
NSF  rule  states  general  aims  leaving  i^lamentation  to  the 
universities.  The  article  quotes  the  associate  vice  chancellor 
for  research  at  the  University  of  Illinois  as  viewing  the  rule  as 
"a  positive  axaa^le  of  the  process  working  for  both  sides. 
Institutions  xade  comnents  [on  the  1989  proposal],  and  the  agency 
responded  in  a  thoughtful  way." 

The  coordination  and  cooperation  described  above  is  the 
result  of  strong  support  by  the  President  and  Vice  President  and 
of  trust  and  cooperation  aaong  agency  regulatory  policy 
officials.  The  aechanisas  established  by  the  Executive  Order  to 
■tinulata  and  ancouraga  such  coordination  are  working  well.  The 
Regulatory  Working  Group  (RWG)  has  continued  its  role  of  keeping 
high  level  agency  regulatory  policy  officials  in  touch  with  each 
other  and  with  tha  White  House  regulatory  policy  advisors. 
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Th«  m»C  follew«d  up  its  initial  B««ting«  in  Movaabu:, 
January,  and  March,  with  maatinga  in  AprU,  May,  Juna,  and 
Auguat.   li«>la«antation  of  tha  Exacutiva  Ordar  waa  a  fraquant 
aganda  ita«  for  thaaa  naatinga,  along  with  diacuaaiona  of  tha 
Ragulatory  Plana,  cantralizad  raviaw  and  tha  procaas  by  which 
rulea  ara  datarainad  to  ba  aignificant,  public  involvanent  and 
outraach  in  rulamaXing,  and  tha  Saction  5  raviaw  of  axiating 
ragulationa.  Important  lagialativa  iaauaa  ralatad  to  ragulatory 
affaira  wara  alao  diacuaaad,  including  unfundad  Bandataa,  riak 
analyaia,  ragulatory  flaxibility  analyaia,  and  taJcinga.  In 
addition,  tha  RWC  haard  par iodic  raporta  by  tha  four  aubgroupa  on 
cost-benefit  analyaia,  risk  analyaia,  atraanlining,  and  the  use 
of  information  technology  in  rulemaking.   Finally,  amall  business 
issues  and  issues  related  to  the  Paperwork  Reduction  Act  were 
often  aubjecta  of  diacuasion  among  the  RWG  members. 

Thi.  Pftderal  Pn^nership  -  Tnteraovemmental  COQPeratJPn: 
Executive  Order  No.  12866  places  particular  emphasis  on  improving 
the  Federal  Government's  relationship  with  State,  local,  and 
tribal  govemmenta.   (See  Sections  1(b)(9),  Section  4(e),  Section 
6(a)(1),  and  Section  6(a) (3) (B) (ii) .)   Executive  Order  No.  12875, 
"Enhancing  the  Intergovernmental  Partnership,"  further  addresses 
this  issue,  focusing  on  reduction  of  nonstatutory  unfunded 
mandates  largely  through  a  process  of  formal  consultation  and 
coordination. 

OIRA  haa  continued  ita  outraach  to  State,  local,  and  tribal 
govemmenta  (Saction  4(a)).  In  tha  May  lat  Report,  we  noted  that 
OIRA  had  held  two  conferencea  with  repreaentatives  of  these 
antitiea.  We  sponaored  a  third  forum  in  July,  at  which 
rapraaantativaa  from  the  National  Govemora'  Aaaociation,  the 
League  of  Cities,  tha  Conference  of  State  Lagislaturea,  the 
National  Association  of  Countiaa,  and  tha  Adviaory  Commiaaion  on 
Intergovernmental  Relatione  spoke  about  their  regulatory 
concema. 
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Nhll*  w«  havtt  no  standard  of  BaasuraBant  to  gauga 
iaprovaaants,  our  sansa  la  that  agandas  ara  ganarally  taxing 
aarlously  tbalr  obligations  to  work  togathar  vlth  othar 
govamaantal  antltlas.  For  axaapla,  HRS  Sacratary  Shalala  wrltas 
to  tha  govamors  on  occasion  sumnarizlng  sajor  Dapaurtaental 
initlatlvas  of  intarast  to  tha  Statas.  This  is  part  of  an  HHS 
affort  to  "strangthan  tha  fadaral-stata  partnarship  that  is 
crucial  to  the  successful  operation  of  so  many  of  our 
Departaent's  prograBS."  It  is  o\ir  understanding  that  this  effort 
to  Infom  the  States  has  been  nuch  appreciated. 

Another  example  from  HHS  Involves  PHS.  Over  the  next  year, 
the  agency  has  committed  to  extensive  consultation  with  the 
States  in  developing  guidelines  for  state  mental  health  services 
planning.   Such  guidelines  will  assist  States  in  establishing 
useful  goals  and  objectives  for  monitoring  the  management  of,  and 
investments  in,  State  mental  health  services. 

EPA  recently  issued  a  proposal  that  would  limit  toxic  air 
emissions  from  municipal  waste  combusters,  many  of  which  are 
either  owned  or  operated  by  local  governmental  entities.   In 
preparing  its  proposal,  EPA  consulted  extensively  with  a  wide 
variety  of  stakeholders,  including  the  Conference  of  Mayors,  the 
National  League  of  Cities,  the  National  Association  of  Co\inties, 
the  Municipal  Waste  Management  Association,  and  the  Solid  Haste 
Association  of  North  America.  In  drafting  its  proposal,  EPA 
considered  the  concerns  expressed  by  these  groups,  and  discussion 
with  them  will  continue  following  the  proposal. 

A  recent  rulemaking  by  the  Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB)  concerning  Americans  with 
Disabilities  Act  (ADA)  rules  is  another  Illustration  of 
consultation  with  State  and  local  officials,  as  well  as  of 
interagency  coordination.  ATBCB 's  rules  set  standards  for  State 
and  local  government  implementation  of  the  ADA  through  technical 
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•pecifications  for  the  design  of  buildings,  parks,  roads,  and  the 
liXe  to  MJce  then  accessible  to  people  with  disabilities.   (The 
ATBCB  standards  will  ultimately  be  implemented  through  rules 
issued  by  DOJ  and  DOT.)   In  the  course  of  Executive  Order  review, 
the  ATBCB:  requested  comment  about  the  scope  of  State  and  local 
accommodations  in  order  to  develop  a  better  cost  estimate  to 
accompany  the  final  rule;  summarized  prior  consultations  with 
States  and  localities,  consistent  with  the  provisions  of 
Executive  Order  No.  12875;  and,  after  meeting  with  DOJ,  DOT,  and 
0MB,  developed  a  list  of  State  and  local  organizations  to  receive 
copies  of  the  rulemaking  documents  for  comment. 

ED  also  engaged  in  an  extensive  process  of  consultation  with 
State  and  local  entities  during  development  of  a  regulatory 
proposal  that  would  have  required  States  to  provide  supplementary 
services,  in  excess  of  Federal  funds  for  these  services,  to 
certain  disadvantaged  students  receiving  vocational  education. 
ED  held  two  public  meetings  with  State  and  local  education 
officials  and  student  representatives,  solicited  written  public 
comment  on  the  issue,  and  worked  with  States  to  obtain  additional 
information  on  the  costs  that  the  rule  would  impose  on  them. 
Unfortunately,  this  process  did  not  result  in  agreement  on 
certain  issues,  leading  Congress  to  intervene  to  prevent  the 
Notice  of  Proposed  Rulemaking  (NPRM)  from  being  published.  This 
highlights  the  fact  that  while  consultation  is  essential  to 
effective  rulemaking,  it  may  not  be  sufficient  —  for  all  the 
consultation  may  not  change  the  different  participants' 
perspectives  and  does  not  necessarily  ensure  agreement. 

It  is  also  worth  noting  that  some  agencies  are  not  only 
consulting  with  States,  but  actively  seeking  to  enhance  State 
flexibility  and  eliminate  unnecessarily  burdensome  regulatory 
barriers.   For  example,  HHS's  Health  Care  Financing  Agency  (HCFA) 
is  developing  a  Medicaid  final  rule  which  will  simplify  the 
process  of  obtaining  Medicaid  home  and  community-based  services 
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vaiv«r>,  th«r«by  •nabling  States  to  offer  a  wide  variety  of  cost- 
effective  alternative*  to  institutional  care.   The  rule  will 
si^lify  the  cost  effectiveness  test  by  eliminating  the  "bed 
capacity  test,"  %rtiich  had  becone  burdensome  and  unproductive  to 
maintain;  it  will  also  give  States  increased  flexibility  to 
assess  their  programs.  Also  in  HHS,  the  Administration  for 
Children  and  Families  modified  its  Adoption  and  Foster  Care 
Analysis  and  Reporting  System  to  reduce  burdens  on  States. 
Rather  than  require  the  siibmission  of  all  reporting  data,  the 
agency  allowed  States  to  submit  a  sample  of  the  data  associated 
with  the  management  and  reporting  of  foster  care  and  adoption 
cases . 

Two  final  examples  illustrate  efforts  by  agencies  to  include 
tribal  governments  as  partners.  HUD  consulted  with  tribal 
representatives  in  developing  amendments  to  the  Indian  Housing 
Consolidated  Program  to  simplify  program  processes,  reduce  the 
number  of  regulatory  requirements,  and  provide  more  flexibility 
to  local  tribal  and  Indian  housing  authority  officials.  HUD  held 
a  session  with  the  National  American  Indian  Housing  Council, 
regional  Indian  Housing  Authority  (IHA)  associations,  and  tribal 
leaders.  While  HUD  was  fashioning  the  proposed  rule,  comments 
were  solicited  from  the  Native  American  housing  community,  and 
after  publication  of  the  proposed  rule,  the  program  offices 
continued  to  consult  with  the  IHAs  and  tribes  on  the  proposed 
changes . 

The  second  example  is  the  rulemaking  on  Indian  Self- 
Determination,  where  DOI  and  HHS  worked  with  tribal 
representatives  to  break  a  four-year  logjam  which  had  delayed 
publication  of  a  proposed  rule.  The  purpose  of  the  rule  is  to 
implement  a  system  %rtiereby  Indian  programs  currently  administered 
by  the  Federal  government  may  be  contracted  to,  and  administered 
by,  American  Indian  tribes.  There  were  extensive  consultations 
with  tribes,  including  three  regional  meetings  and  one  national 
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Mating,  to  discus*  thsir  concsms  with  ths  proposed  ruls,  which 
was  published  in  January  1994.  Th*  Dapartaant  is  pursuing  othar 
ways  to  incraasa  tribal  participation  in  tha  davalopaant  of  the 
final  rula,  including  forming  a  tribal  comnittaa  under  tha 
Federal  Advisory  Conmittae  Act. 

Opownftaat  X>ti>>He  iTivolvement 

The  trend  toward  increased  public  involvement  in  the 
rulemaking  process  has  continued  since  the  spring,  and  we  believe 
it  has  become  a  common  feature  of  rulemaking  in  the  Clinton/Gore 
Administration.  Although  we  have  no  statistics  to  measure 
increased  public  involvement,  it  is  our  sense  that  agencies 
increasingly  are  seeking  ways  to  involve  those  affected  by 
rulemaking,  not  only  through  formal  means  ~  such  as  regulatory 
negotiations  and  longer  comment  periods  after  publication  of 
proposed  rules  —  but  also  through  more  informal  means  earlier  in 
the  rulemaking  process.  ' 

Por  example,  HOD  wanted  to  amend  its  existing  regulations  to 
simplify  and  expedite  the  Comprehensive  Grant  Program  planning 
and  funding  process  for  certain  housing  agencies.   In  developing 
its  proposal,  the  Department  held  a  series  of  working  sessions 
with  various  interest  groups,  housing  authorities,  and  residents, 
soliciting  their  ideas  and  suggestions.  HUD  then  published  its 
proposed  rule  which  incorporated  many  of  their  recommendations. 

Agencies  are  also  using  electronic  means  to  obtain  early  and 
more  extensive  public  input.  For  example,  last  winter  ED  began 
developing  a  proposal  to  amend  existing  regulations  governing  the 
independent  living  programs.  The  Department  sent  out  more  than 
400  letters  inviting  comments,  along  with  computer  diskettes  that 
contained  a  draft  of  the  proposed  regulations,  to  State 
vocational  rehabilitation  agencies,  statewide  independent  living 
councils,  centers  for  independent  living,  constituent 
organisations,  and  other  interested  parties.  The  draft  of  tha 
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proposad  rul*s  was  also  aada  available  on  the  "DIMENET"  AND  "RSA 
BBS"  alactronic  bulletin  boards.  A  series  of  public  aeetings  and 
teleconferences  enabled  a  cross-section  of  individuals 
representing  a  vide  variety  of  organizations  and  viei^points  to 
contribute  their  thoughts  during  the  developmental  process. 

Nhen  the  NPRM  was  published  in  the  Federal  Register,  the 
Department  made  it  available  through  these  electronic  bulletin 
bo«u:ds,  and  a  "CoapareRite**  copy  of  the  proposal  was  provided 
that  showed  changes  that  were  made  as  a  result  of  the  earlier 
public  involvement.  The  public  was  also  invited  to  submit 
comments  on  the  NPRM  electronically  via  the  bulletin  boards. 
This  is  an  outstanding  example  of  how  outreach  and  technology  can 
help  the  government  to  solicit  the  views  of  those  most 
knowledgeable  about  a  rulemzJcing.   It  also  serves  to  increase  the 
sense  of  partnership  between  the  government  and  the  public  by 
making  the  rulemaking  a  joint  enterprise  rather  than  the 
imposition  of  commands  by  Federal  authority. 

Regulatory  Negotiation;  Another  way  this  Administration  has 
encouraged  communication  between  the  regulators  and  regulatory 
stakeholders  beyond  the  barebones  of  the  Administrative  Procedure 
Act  (APA)  notice  and  comment  procedures  has  been  its 
encouragement  of  negotiated  rulemaking  or  "reg  neg." 

A  reg  neg  brings  together  the  stakeholders  in  a  potential 
regulatory  situation  to  negotiate  a  proposed  document  that  then 
goes  through  APA  procedures.   By  involving  interested  parties 
directly  in  the  drafting  of  the  rule,  and  by  having  them 
negotiate  out  at  least  some  areas  of  disagreement,  it  is  expected 
that  the  rule  will  be  more  intelligently  drafted  and  less 
contentious  when  it  is  proposed,  and  it  will  be  more  readily 
accepted  and  less  likely  to  be  litigated  trtien  it  becomes  final. 
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The  Executive  Order  (Section  6(a)(1))  directed  agencies  to 
explore  and  use  —  trtiere  appropriate  —  regulatory  negotiation  as 
a  consensual  Bechanism  for  developing  rules.   In  addition, 
iaplenenting  a  recoamendation  of  the  National  Perfomance  Review, 
the  President  by  separate  nemorandun  issued  the  same  day  as  the 
Executive  Order,  directed  each  agency  to  identify  to  OIRA  at 
least  one  rulemaking  that  it  would  develop  through  the  use  of  reg 
neg  during  the  upconing  year,  or  explain  why  the  use  of 
negotiated  rulemaking  would  not  be  feasible. 

The  May  1st  Report  noted  that  agencies  had  provided  reg  neg 
candidates  to  OIRA  by  December  31,  1993,  as  the  President  had 
directed.   Since  then,  many  agencies  have  continued  the 
substantial  planning  that  is  necessary  for  a  successful  reg  neg, 
or  have  begun  (or  in  some  cases,  concluded)  reg  negs. 

DOT,  which  was  the  first  agency  to  use  reg  neg  over  a  decade 
ago  and  has  much  experience  with  this  technique,  has  recently 
identified  over  a  half-dozen  possible  candidates  for  negotiation 
during  the  next  year;  the  Federal  Railroad  Administration  (FRA) 
has  already  published  a  notice  seeking  public  comment  on  its 
proposal  to  use  reg  neg  for  one  of  these  --  a  rulemaking 
addressing  the  hazards  railroad  workers  face  along  rights-of-way 
from  moving  equipment.   EPA  is  actively  engaged  in  reg  negs  for 
disinfectant  byproducts,  enhanced  surface  water  treatment,  and 
small  nonroad  engines.   DOI  has  formed  a  committee  under  the 
Federal  Advisory  Committee  Act  to  deal  with  a  Federal  gas 
valuation  rulemaking.  OSHA  has  established  a  reg  neg  committee 
to  examine  its  steel  erection  standeord.  And  reg  neg  committees 
have  also  been  approved  for  Federal  Communications  Commission 
(FCC)  and  Interstate  Commerce  Commission  (ICC)  projects. 

Reg  negs  do  not  always  work,  though  the  experience  so  far 
with  the  technique  is  generally  favorable.   ED  has  been  required 
by  statute  to  use  regulatory  negotiation  in  many  of  its 
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rulaaaldngB.  On*  r«Cttnt  r«g  n«g  Involving  dlr«ct  loans  was  a 
vary  proainant  but  not  antiraly  auccaaaful  nagotlation.  Although 
conaanaus  vaa  raachad  on  a  aajorlty  of  tha  proviaiona  in  thia 
rula,  tha  nagotiatora  did  not  agraa  on  cartaln  kay  proviaiona, 
including  tha  aachanias  by  which  borrovara  vould  repay  their 
loana.  Monathaleaa,  a  trade  publication  wrote  that  certain 
intereata  "who  sight  otherwiae  have  been  the  f irat  to  pounce  on 
the  propoaed  regulations  aaid  they  were  intinately  familiar  with 
—  and  generally  happy  with  —  the  rules  after  spending  the  first 
half  of  thia  year  negotiating  with  ED." 

Another  ED  reg  neg,  involving  guarantee  agency  reaerves  was 
leas  publicized  but  Bore  auccessful  in  reaching  agreenent.  The 
rule  involved  how  to  handle  funda  held  in  reaerve  by  the  agencies 
that  "guarantee,"  or  reinsure,  student  loana  under  the  bank-baaed 
loan  prograa.  The  negotiations  took  place  two  daya  a  Bonth  fron 
January  to  July  1994  and  involved  the  Department,  guarantee 
agency  repreaentativaa,  atudent  representative,  achool 
aasociationa,  and  State  higher  education  officiala.   0MB  observed 
the  negotiations  and  concurred  with  the  conaenaus  NPRM  that 
emerged ,  reviewing  the  foraal  aiibaiaaion  from  ED  in  one  day.   ED 
expecta  to  pxibliah  the  final  rule  by  December  of  this  year,  with 
little  or  no  problem  in  the  proceas. 

Small  Business!   Regulationa  often  create  a  disproportionate 
burden  on  small  businesses,  since,  for  example,  the  aame 
recordkeeping  or  reporting  requirement  may  consume  a  much  greater 
percentage  of  the  managerial  or  adminiatrativa  resources  of  a 
small  businaaa  than  of  a  large  buainass.  As  a  result,  OIRA  and 
the  Small  Buaineaa  Adminiatration  (SBA)  have  taken  ateps  to 
improve  the  participation  of  the  small  buaineaa  community  in  the 
rulemaking  process.  We  noted  in  our  May  1st  Report  that  OIRA  and 
SBA  sponsored  a  Small  Business  Forum  in  March  1994  for  this 
purpose.  This  Forum  brought  together  representativea  of  small 
buaineaa  and  six  of  the  Federal  agenciea  who  moat  regulate  them  - 
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-  thm   Int«mal  Revenue  Service  (IRS) ,  the  Food  and  Drug 
Administration  (FDA),  DOT,  EPA,  DOL,  and  DOJ. 

This  Forxm  tras  followed  by  work  sessions,  trtiich  took  place 
over  a  three-aonth  period,  that  developed  findings  and 
recoamendations  centered  around  five  industry  sectors  — 
chemicals  and  aetals;  food  processing;  transportation  aind 
trucking;  restaurants;  and  the  environaent,  recycling,  and  waste 
disposal.  These  sessions  were  capped  with  a  to%m-meeting-style 
foruD  held  at  the  Chamber  of  Commerce  in  Washington  and  chaired 
by  the  Administrators  of  OIRA  and  SBA.  An  audience  of  about  75 
small  business  o%mers,  who  had  come  to  Washington  to  participate 
in  SBA's  Small  Business  Week  and  many  of  whom  were  winners  of  SBA 
small  business  awards,  directed  questions  and  comments  to  a  pemel 
of  agency  officials  representing  the  six  regulatory  agencies 
listed  above. 

A  second  Small  Business  Forum  was  held  on  July  27,  1994,  in 
which  the  recommendations  and  findings  of  these  work  groups  were 
presented.  The  concerns  expressed  by  small  businesses  and  the 
recommendations  drafted  by  agency  staff  to  help  alleviate  these 
concerns  parallel  to  a  remeurkable  degree  principal  provisions  of 
the  Executive  Order.  These  include: 

o    the  need  for  better  coordination  among  Federal 

agencies; 
o    the  need  for  more  small  business  involvement  in.  the 

regulatory  development  process; 
o    the  inability  of  small  business  o%mers  to  comprehend 

overly  complex  regulations  and  those  that  are 

overlapping,  inconsistent  and  redundeunt; 
o    the  burdens  caused  by  cumulative,  overlapping,  and/or 

inconsistent  Federal,  State,  and  local  regulatory  and 

recordkeeping  requirements; 
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o    th«  n«ed  for  tangible  •vldMics  of  paperwork  reduction; 

and, 
o    tha  parcaivad  axlstanca  of  an  advarsarial  ralationship 

batvaan  SBall  bualnass  ownara  and  fadaral  agancias. 

Officiala  froB  tha  participating  aganciaa  pladged  to  Bova 
ahaad  with  varioua  activitiaa  raaponaiva  to  aoBa  of  tha 
racoBBandationa  and  to  axaaina  traya  to  respond  to  tha  raaaining 
racoBBendations.   In  addition,  pilot  projects  with  tha  governors' 
offices  of  Mew  York  and  North  Carolina  ware  announced.  These 
States  will  work  with  SBA  and  the  regulatory  agencies  on  Beans  of 
iaproving  Federal-State  coordination  regarding  burdens  on  SBall 
businesses  and  State  projects  to  iaprove  their  otm  ability  to 
coBBunicate  better  with,  and  involve  saall  businesses  in.  State 
regulatory  decisionBaking. 

As  a  general  Batter,  however,  it  is  our  experience  that 
regulatory  agencies  still  tend  to  draft  one-size-fits-all  rules, 
rather  than  tailoring  theB  to  particular  regulated  coBBunities, 
including  SBall  businesses.   It  appears  that  it  will  take  further 
effort  before  such  tailoring  becoBes  coBBonplace.   We  believe 
that  Bore  extensive  early  involveBent  by  SBA  in  the  ruleBaking 
process  could  help  Bove  this  process  forward.  Accordingly,  we 
are  currently  developing  with  SBA  a  process  to  assure  that  SBA's 
Chief  Counsel  for  Advocacy  has  full  opportunity  to  review 
significant  agency  ruleBakings  where  such  tailoring  would  be  Bost 
appropriate  and  to  have  agencies  iBpleBent  the  Regulatory 
Flexibility  Act  Bore  effectively  and  coBpletely. 

Inteoritv  of  OIRA  Review 

Prior  to  this  Adainistration,  tha  regulatory  review  process 
had  been  severely  criticized  for  delay,  uncertainty,  favoritisB, 
and  secrecy.  Restoring  the  integrity  of  centralized  review  was 
one  of  the  priaary  tasks  facing  this  Adainistration  as  it  drafted 
Executive  Order  No.  12866. 
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DiaeloBure;  Section  6(b)(4)  of  tha  Executive  Order  sets 
forth  certain  disclosure  procedures  "to  ensure  greater  openness, 
accessibility,  and  accoxintability  In  the  regulatory  review 
process."  OIRA's  practices  regarding  these  procedures  were 
described  in  detail  in  our  May  1st  Report.   It  is  a  telling 
measure  of  the  alaost  conplete  success  of  these  procedures  that 
there  is  little  additional  to  say  about  them  and,  as  far  as  ve 
Icnov,  little  interest  in  them  anymore.  OIRA  adheres  to  these 
procedures,  and  they  have  long  becone  routine. 

We  continue  to  make  available  a  daily  list  of  draft  agency 
reqrulations  under  review.   Starting  in  August  1994,  this  list  was 
made  available  electronically  as  well  on  the  Internet.  Monthly 
statistics  and  data  on  rules  for  which  review  has  been  completed 
are  also  made  ptiblic.  Meetings  and  telephone  calls  with  persons 
outside  the  Executive  Branch  on  regulations  under  review  continue 
to  be  logged,  and  an  agency  representative  invited  to  such 
meetings.  As  of  March  31st  this  log  had  36  entries.   It  now 
contains  an  additional  35  entries  for  meetings  that  occurred 
between  April  1st  and  September  30th.   In  all  but  6  instances, 
these  meetings -were  chaired  by  the  OIRA  Administrator;  in  these 
6,  the  meetings  were  chaired  by  other  0MB  officials.  An  agency 
representative  was  invited  to  all  meetings  and  attended  in  all 
but  5  instances.  Materials  sent  to  OIRA  on  pending  regulations 
from  anyone  outside  the  Executive  Branch  are  kept  in  a  public 
file  and  a  copy  is  forwarded  to  the  appropriate  agency.  After  a 
regulatory  action  that  has  undergone  review  is  published, 
documents  exchanged  between  OIRA  and  the  agency  during  the 
review,  including  the  draft  rule  submitted  for  review,  are  made 
available  to  anyone  requesting  them.  As  far  as  we  know,  this 
aspect  of  the  Order  is  working  as  it  was  envisioned. 

Regulatory  Review  Statistics;   Executive  Order  No.  12866 
changed  the  scope  of  centralired  regulatory  review  by  having  OIRA 
review  only  "significant"  rules.  This  was  designed  to  rettim 
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r«sponsiblllty  for  routin*  rulaaaklng  to  thm   agsncitts,  to  r«duco 
dttlay,  and  to  focus  OIKA's  liBitad  r«sourc*s  on  the  aost 
ii«>ortant  rulM.  In  th«  May  lat  Raport,  vm   described  in  detail 
how  this  process  was  working.  We  noted  that  establishing  the 
process  for  determining  whether  rules  were  "significant"  or  "not 
significant"  had  taken  longer  than  anticipated  to  set  up,  but 
that  after  the  first  three  nonths,  the  process  of  limiting  the 
rules  reviewed  by  OIRA  seemed  to  be  working.   Based  bn  another 
six  months  of  experience,  we  can  say  that  there  continue  to  be 
some  disagreements  about  whether  or  not  a  particular  rule  is 
significant,  and  not  infrequently  reaching  a  final  decision  can 
take  longer  than  we  would  like.  However,  the  significant 
problems  we  described  in  the  May  1st  Report  that  characterized 
the  process  during  its  first  three  months  have  for  all  practical 
purposes  been  resolved. 

OIRA's  regulatory  review  statistics  show  that  in  other 
respects  as  well,  what  was  intended  by  the  Executive  Order  has, 
in  fact,  taken  place.  Between  April  1  and  September  30,  1994, 
OIRA  reviewed  388  rules  (Table  1) .   By  way  of  comparison,  during 
the  first  six  months  of  the  Order,  OIRA  reviewed  755  rules  (Table 
2)  [Note:  see  Tables  1  and  2  in  the  May  1  Report;  the  755  figure 
includes  rules  submitted  for  review  prior  to  Executive  Order  No. 
12866.]   Even  though  the  first  six  months  of  the  Order  included 
review  of  rules  received  before  the  signing  of  the  Executive 
Order  and  the  continued  submission  of  some  non-significant  rules, 
the  total  for  the  first  year  of  the  Order  is  1143  reviews.  This 
is  half  of  the  average  reviews  per  year  for  the  previous  10 
years,  slightly  over  2,200.  Between  January  1  and  September  30, 
1994,  when  for  the  most  part  only  significant  rules  were 
submitted  to  OIRA  for  review,  OIRA  reviewed  661  rules.  At  this 
rate,  OIRA  will  review  fewer  than  900  rules  in  1994,  a  60% 
reduction  from  the  annual  average  of  the  previous  decade.  Thus, 
the  number  of  rule's  OIRA  reviews  has  been  reduced  substantially. 
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Thtt  agwiclas  with  th«  gr«at«st  nuBb«r  of  rulas  siibmitted  for 
OIRA  revittv  b«tve«n  April  1  and  S«pt«Bb«r  30th  were  HHS  82,  OSDA 
65,  EPA  47,  ED  35,  HDD  34,  and  DOT  31.   Thttse  alx  agencies 
account  for  76t  of  the  rules  reviewed  by  OIRA.  Table  1  also 
■hows  that  of  the  388  rules  reviewed  during  the  second  six  nonths 
of  the  Order,  66  (17%)  were  "econonically  significant,"  while  322 
(83%)  were  significant  for  other  reasons  (Section  3(f) (2,3,  and 
4) ) .  DSDA  and  EPA  had  by  far  the  Bost  economically  significant 
rules,  21  and  16,  respectively. 

Of  the  total  of  388  rules,  149  or  38%  were  proposed  rules; 
179  or  46%  were  final  rules;  and  the  remaining  60  or  15%  were 
notices  (such  as  HHS,  HUD,  or  ED  funding  notices,  notices  of 
selection  criteria,  or  notices  of  procedures).  OIRA  concluded 
review  without  any  changes  being  made  on  58%  of  the  rules 
reviewed;  it  concluded  review  with  changes  on  35%.  The  remaining 
7%  were  withdra«m  by  the  agency,  were  returned  because  they  were 
sent  improperly  (5  USDA  rules) ,  or  were  cleared  in  order  for  an 
agency  to  meet  a  court  or  statutory  deadline  (8  of  9  were  EPA 
rules) .  The  percentage  of  rules  cleared  with  changes  varied 
widely  by  agency  —  18%  for  USDA,  26%  for  HHS,  26%  for  DOT,  47% 
for  HUD,  60%  for  EPA,  and  69%  for  ED. 

The  average  review  time  for  all  rules  reviewed  was  30  days, 
compared  to  38  days  for  those  reviewed  during  the  first  six 
months  of  the  Order.  Reviews  of  economically  significant  rules 
were  on  average  slightly  longer  (31  days)  than  those  of  other 
significant  rules.  Average  review  times  for  all  rules  varied  by 
agency  — •  from  below  mean  for  USDA  (22  days)  and  DOT  (22  days) ; 
to  about  mean  for  HHS  (29  days)  and  ED  (30  days) ;  to  above  the 
mean  for  HUD  (37  days)  and  EPA  (48  days) . 

In  our  Nay  1st  Report,  we  indicated  that  once  the  review 
process  was  fully  i^lemented  and  agencies  submitted  only 
significant  rules  to  OIRA,  the  total  number  of  rules  reviewed  %#a8 
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likely  to  dacreas*.  As  noted  above,  this  has  certainly  proven  to 
be  the  case.   Ne  also  predicted  that  the  percentage  of  rules 
cleared  with  changes  would  increase.  This  has  occurred  to  some 
degree;  the  average  percentage  of  rules  cleared  with  changes  over 
the  past  decade  averaged  about  22%  compared  to  35%  for  the  rules 
reviewed  between  April  and  September  1994. 

We  also  predicted  that  average  review  time  was  likely  to 
increase,  particularly  for  economically  significant  rules.   This 
has  not  proven  to  be  the  case.   In  fact,  average  review  time  is 
about  what  it  has  been  over  the  past  decade.  More  specifically, 
the  review  time  for  economically  significant  rules  is  only 
marginally  greater  than  review  time  for  other  significant  rules. 
There  are  several  factors  that  may  explain,  in  part,  this 
phenomenon.  He  note,  for  example,  that  USDA  had  the  greatest 
number  of  economically  significant  rules  (21)  and  a  very  short 
average  review  time  (14  days).  This  is  because  most  of  USDA's 
economically  significant  rules  are  crop  price  supports, 
regulations  that  essentially  codify  decisions  already  made 
through  the  appropriations  process.  It  may  also  be  that  the 
average  review  time  for  economically  significant  rules  is 
relatively  low  because  agencies  are  consulting  with  OIRA  earlier 
in  the  process,  thereby  obviating  the  need  for  lengthy  reviews 
vhBn   the  rule  is  formally  submitted.  Regarding  the  review  time 
for  significant  rules  in  general,  it  appears  that  the  Order's 
limitation  of  90  days  for  review,  as  well  as  the  OIRA 
Administrator's  practice  of  having  all  rules  under  review  longer 
than  60  days  raised  for  her  consideration,  has  resulted  in  an 
expedited  review  process. 

• 

OIRA's  review  is  limited  to  90  days  except  that  extensions 
may  be  granted  by  the  Director  or  requested  by  an  agency  head 
(Section  6(b) (2) (B  and  C) ) .  Such  extensions  have  been  needed 
infrequently;  for  example,  of  the  388  rules  reviewed  between 
kpril   and  September,  only  11  or  3%  were  extended  beyond  the  90- 
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day  p«riod.   All  of  thas*  MCtMislons  vmrm   aade  at  the  raquast  of 
the  agency. 

The  90-day  review  period  has  generally  proven  adeq[uate,  and 
as  has  been  noted,  ve  are  able  to  complete  most  reviews  within 
that  tine  period.  However,  in  sone  instances  90  days  is  sinply 
not  enough  to  conduct  an  adequate  review.  Where  interagency 
coordination  is  needed  (such  as  DSDA's  Farmland  Protection  rule 
or  SPA'S  General  Conformity  rule),  issues  may  take  more  time  to 
resolve,  if  only  because  of  the  logistics  of  getting  all  of  the 
interested  agencies  together.   In  some  other  instances,  we  are 
rushed  at  the  end  of  the  review  period,  or  rules  must  be  extended 
beyond  that  period,  because  agencies  are  slow  in  responding  to 
0MB  questions  or  requests  for  analysis.   Some  of  these  may  be  the 
result  of  limited  resources  or  otherwise  beyond  the  control  of 
the  agency,  but  in  some  cases  it  may  reflect  a  conscious  decision 
by  the  agency  that  this  rulemaking  is  of  lesser  importance  than 
other  pressing  matters.   He  understand,  and  indeed  sympathize, 
but  it  remains  a  concern  for  us  because  the  agency's  delay  is  on 
our  clock  and  it  is  Executive  Order  review  that  is  ultimately 
curtailed. 
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TTT.   APPLXeXTTOM  OF  THE  PHILOSOPHY  AMD  PRINCIPLES 
SET  PORTH  IN  THE  EXECDTIVE  ORDER 

Th«  processes  described  above  —  regulatory  planning. 
Interagency  and  intergovemaental  coordination,  openness  and 
encouraged  public  participation,  restoring  integrity  to 
centralized  review  — >  were  all  designed  to  lead  to  better,  more 
focused,  Bore  effective,  less  burdensone  —  i.e.,  smarter — 
regulation.  The  many  examples  cited  above  demonstrate  that  the 
regulatory  process  has  been  improved.  The  question  remains,  are 
the  philosophy  and  principles  of  the  Order  being  applied  to  the 
fullest  extent?  Are  ve  really  getting  smarter  regulation?  This 
is  difficult  to  answer  because,  as  noted  in  the  Introduction, 
there  is  no  direct  measure  of  performance  that  we  can  use.  He  do 
have  anecdotes,  however,  suggesting  that  the  Administration  is 
producing  smarter  regulations,  as  we  now  discuss. 

One  of  the  more  important  features  of  the  Executive  Order  is 
its  emphasis  on  good  data  and  good  analysis  to  inform  (and  not 
just  justify)  decisionmzJcing.  One  example  of  the  application  of 
this  principle  is  DOT'S  National  Highway  Traffic  Safety 
Administration  (NHTSA)  rulemaking  on  side-impact  protection  for 
light  trucks.  In  the  spring  of  1994,  NHTSA  submitted  to  OIRA  for 
review  a  proposed  rule  that  would  extend  to  light  trucks  many  of 
the  same  side-impact  protection  requirements  now  applicable  to 
passenger  cars.  The  proposal  was  accompanied  by  a  first-rate 
regulatory  analysis  prepared  by  NHTSA  staff.  The  analysis 
revealed  that  while  the  added  requirements  were  cost-effective 
when  applied  to  the  protection  of  front  seat  passengers,  they 
were  not  cost-effective  for  protecting  rear  seat  passengers.   For 
this  reason,  NHTSA  decided  to  delete  the  language  proposing  to 
prescribe  requirements  affecting  rear  seat  passengers,  instead 
seeking  comment  on  the  issue. 
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Another  •xaaple  is  HUD's  rulemaking  on  nobile  hone  wind 
requirenents .   In  the  wake  of  Hurricane  Andrew,  HUD  noved  to 
upgrade  the  safety  of  mobile  homes.  However,  increased  safety 
standards  means  increased  costs.  The  Hall  Street  Journal  quotes 
HUD'S  Assistant  Secretary  for  Housing  as  remarking  that  the  issue 
requires  "the  classic  balancing  act.  We  could  make  these  homes 
completely  safe  and  solid  -  so  much  so  that  they'd  be  out  of 
reach  for  lower-income  consumers."  To  inform  its  policy  choices 
and  to  stimulate  discussion  among  the  various  stakeholders,  HUD's 
draft  regulatory  impact  analysis  set  forth  the  tradeoffs,  and  the 
data  they  are  based  on,  for  public  scrutiny.   Both  the  data  and 
the  analysis  have  been  criticized,  but  this  rulemaking 
demonstrates  the  value  of  analysis,  even  if  it  is  flawed,  in 
engaging  steJceholders  in  the  debate  that  leads  to  reasonable 
balances,  as  suggested  by  HUD's  Assistant  Secretary. 

Another  feat\ire  of  the  Executive  Order  is  its  preference  for 
focused  (or  tailored)  requirements  and  for  performance-based  (or 
flexible)  provisions  rather  than  across-the-board,  mechanically 
applied,  command-and-control  approachs.  An  example  of  the 
application  of  these  principles  is  the  EPA  proceeding  on  lead 
abatement.   Congress  directed  EPA  to  create  model  inspection, 
worker  training,  and  cleanup  regulations  for  lead  abatement  of 
housing,  commercial  buildings,  and  various  industrial  structures. 
EPA  plans  to  issue  these  regulations  in  phases  throughout  1994. 
The  first  phase  included  primarily  administrative  matters,  — 
e.g. .  worker  training,  certification,  and  State  program 
administration  regulations.   Initially,  the  proposal  was  heavily 
prescriptive  re. a. .  detailed  diagrams  for  soil  sampling) , 
included  extensive  paperwork  requirements  fe.a. .  detailed 
documentation  of  each,  identical  sampling  effort) ,  and  did  not 
distinguish  between  potentially  high-risk  and  low-risk  lead 
hazards.   EPA  and  OIRA  staff,  working  together,  substantially 
revised  the  draft  proposal  to  reduce  the  prescriptive  character 
of  the  rule,  adopt  more  of  a  performance  standard  approach,  and 
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r«-focu«  thm   r«qulr«B«ntB  on  th*  aor*  laportant  sources  of  health 
risk  re.g..  spending  less  resources  on  testing  and  studies, 
leaving  »ore  for  cleanup  Itself) .  This  revised  proposal  should 
also  provide  States  and  local  governnents  with  greater 
flexibility  In  establishing  lead  abatenent  programs  than  had 
originally  been  contemplated. 

Also  relevant  here  Is  the  EPA  combined  sewer  overflow 
policy.   EPA  developed  a  policy  for  controlling  combined  sewer 
overflows  (CSOs)  —  I.e.,  Instances  when,  as  a  result  of  heavy 
rains,  sewage  and  other  waste  overflow  normal  channels,  bypassing 
treatment  plants.  The  new  policy  ensures  that  an  extensive 
planning  effort  Is  undertaken,  so  that  cost-effective  CSO 
controls  can  be  developed  that  meet  appropriate  health  and 
environmental  objectives.   It  establishes  clear  control  targets, 
but  provides  sufficient  flexibility  to  municipalities  so  that 
they  can  tailor  programs  to  their  specific  circumstances. 

The  DOT  alcohol  and  drug  testing  rules  were  mentioned  above 
as  an  example  of  Improved  agency /OIRA  relations.   They  are  also 
Illustrative  of  a  rulemaking  where  the  Department  approached  a 
complex  Issue  analytically  and  made  significant  Improvements  to 
Its  rule,  reducing  burden  without  reducing  safety,  by  applying 
the  principles  of  the  Executive  Order.   For  example.  In  Its  final 
rule,  DOT  adopted  a  performamce-based  approach  for  determining 
the  rate  of  random  drug  and  alcohol  testing.  Thus,  based  on 
already  existing  performance-based  data,  the  random  drug  testing 
rate  was  reduced  from  50%  to  25%  for  the  airline  and  rail 
Industries;  for  alcohol  testing,  the  testing  rate  will  be  25%  If 
the  Industry  violation  rate  in  any  year  is  less  than  1%,  and  It 
may  decrease  to  10%  If  the  industry  violation  rate  is  less  than 
0.5%  for  two  consecutive  years.  DOT  also  simplified  and 
streamlined  its  requirements  for  reporting  drug  testing  data, 
introducing  sampling  techniques  and  otherwise  reducing  the  burden 
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and  coo^  laxity  of  the  Information  collaction  requirenents  from 
ai^loyars. 

Another  example  from  DOT  involves  the  Coast  Guard's 
rulemaking  involving  overfill  devices.  The  Coast  Guard  was 
required  by  statute  to  promulgate  rules  involving  the 
installation  of  signalling  (overfill)  devices  to  alert  crew  about 
the  likelihood  of  a  unanticipated  spill.   In  its  proposal,  the 
Coast  Guard  added  material  concerning  the  use  of  lower  cost 
signalling  devices  fi.e. .  stick  gauges)  rather  than  more  costly 
and  sophisticated  alarm  devices.  The  final  rule,  which  will  be 
published  soon,  will  allow  the  lower  cost  devices  on  certain 
vessels  ri.e. .  tank  barges)  thus  significantly  reducing  the  cost 
of  the  rule  from  about  $90  million  to  about  $40  million  (npv) 
over  15  years.  The  Coast  Guard  does  not  believe  that  the  use  of 
the  less  costly  signalling  devices  on  these  vessels  will 
significantly  increase  the  risk  of  small  unanticipated  spills. 

An  example  from  DOL's  Occupational  Safety  and  Heath 
Administration  (OSHA)  is  that  agency's  rulemaking  on  asbestos. 
In  preparing  its  final  rule  governing  asbestos  in  the  workplace, 
OSHA  made  substantial  changes  to  its  proposal  to  improve  the 
clarity  of  the  regulation  and  ensure  that  as  much  flexibility  as 
possible  was  retained  in  process-specific  standards.  Thus,  for 
exeunple,  %rtiile  the  proposal  could  be  read  to  require  extensive 
controls  fe.a. .  glove  bags,  mini-enclosure,  and  respirators)  for 
AOy  maintenemce  work  conducted  aroxmd  asbestos-containing 
materials,  even  if  exposure  was  negligible  fe.o. .  pulling  wires 
above  suspended  ceilings) ,  OSHA's  final  rule  required  such 
controls  only  when  there  is  a  physical  disturbance  of  the 
materials.  In  addition,  the  final  rule  avoided  inconsistencies 
with  existing  EPA  standards  by  eliminating  the  use  of  terms  to 
classify  asbestos  that  differed  from  those  used  by  EPA.   Finally, 
OSHA  raised  in  the  preamble  of  the  final  rule  the  possibility  of 
its  adopting  an  action  level  to  serve  as  a  clear  regulatory 
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threshold  b«low  which  f«w«r  prot«ctiv«  Masuras  would  b«  needed 
if  practical  eaapling  devices  become  available. 

HHS  also  has  been  attentive  to  the  principles  of  the  Order. 
Por  example,  the  Maanography  Quality  Standards  Act  of  1992 
required  FDA  to  establish  Federal  certification  and  inspection 
programs  for  mammography  facilities;  regulations  for  accrediting 
bodies  for  mammography  facilities;  and  standards  for  mammography 
equipment,  personnel,  and  practices.  In  designing  these  rules, 
FDA  made  the  standards  less  burdensome  on  mammography  facilities, 
which  are  nearly  all  small  businesses,  by  incorporating  existing 
standards  to  the  maximum  extent  possible.   It  also  provided  for 
the  issuance  of  Federal  certificates  to  facilities  already 
accredited  by  the  American  College  of  Radiology;  required 
facilities  to  submit  certification  information  only  to  an 
accrediting  body  and  not  to  FDA;  and  permitted  flexibility  in 
meeting  certain  other  standards. 

As  noted  above,  HHS  has  also  been  sensitive  to  minimizing 
the  burden  of  Federal  regulations  on  State,  local,  and  tribal 
governments.   For  example,  this  past  year,  the  Maternal  and  Child 
Health  Bureau  developed  a  streamlined,  'block  grant  application 
and  annual  report.  The  revisions  resulted  from  an  impressive 
consultation  effort  with  State  maternal  and  child  health  groups 
and  the  National  Governor's  Association.  The  burden  imposed  by 
the  requirements  has  been  cut  in  half,  %rtiile  the  materials  are 
easier  to  understand  and  will  be  more  useful  in  local.  State,  and 
Federal  planning. 

HHS  has  also  taken  steps  to  streamline  the  burden  on  the 
private  sector  as  well.  In  March  1994,  HCFA  published  a  rule 
that  replaced  the  annual  requirement  for  physicians  to  provide 
hospitals  with  a  signed  acknowledgement  concerning  penalties  for 
misrepresenting  certain  information  with  a  one-time  signing 
requirement,  fulfilled  at  the  time  a  physician  is  initially 
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granted  hospital  adaitting  privilagas.  Ona  aajor  aadical 
association  charactarizad  this  changa  as  one  that  will  alleviate 
the  "hassle  factor"  for  physicians  and  one  that  is  an  inportant 
step  toward  restoring  mutual  trust  between  the  Federal  governnent 
and  the  aedical  profession. 

Another  example  of  burden  reduction  cones  from  DOT.  The 
Federal  Aviation  Adainistration  (FAA)  realized  that  not  all 
regulatory  aodifications  are  dramatic,  but  incremental  efforts  to 
reduce  burden  and  unnecessary  provisions  can  «dd  up  to 
significant  improvements.  Recently,  in  a  broader  rule  that  made 
other  changes  to  the  medical  certification  standards,  FAA 
responded  to  an  American  Medical  Association  report  suggesting 
that  the  burdens  of  the  medical  certification  process  for  pilots 
could  be  significantly  reduced  by  extending  the  two-year 
certification  to  a  three-year  duration  for  younger  pilots.  This 
simple  change  will  cut  the  overall  paperwork  associated  with  the 
certification  process  by  about  15%  in  total,  and  over  30%  for 
those  pilots  under  age  40. 

In  the  same  vein  is  a  recent  8BA  action  that  eliminated  a 
longstanding  regulatory  prohibition  on  making  financial 
assistance  available  to  businesses  engaged  in  media-oriented 
activity.  The  so-called  opinion  molder  rule  had  been  based  on  a 
concern  about  Federal  agency  involvement  in  potential  prior 
restraint  of  free  speech;  the  result  was  a  ban  on  SBA  assistance 
to  businesses  involved  in  media  activities.  After  first 
considering  modest  revisions  to  the  rule,  SBA  concluded  that  the 
concern  was  no  longer  a  valid  one,  and  that  the  demand  for 
assistance  from  small  businesses  in  the  media  field  far 
outweighed  the  need  for  caution  in  this  area. 

Several  of  the  latter  examples  involve  rethinking  or 
redesigning  existing  regulation.  Focusing  on  existing 
regulations  has  been  an  important  feature  of  the  Executive  Order, 
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and,  as  we  now  discuss,  ve  are  beginning  to  see  real  progress  in 
this  area. 
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IV.  IMPLEMTTWTATTOW  OF  THE  LOOKBACK  PROVISIOWS 
or   THE  EXECUTIVE  ORDER 

Individuals  who  must  coaply  with  Federal  rules  frequently 
comment,  often  with  great  frustration  and  anger,  that  it  is  the 
accumulated  burden  of  rules  in  effect  —  many  of  which  appear 
unnecessary,  redundant,  outdated,  or  downright  stupid  —  that  is 
so  exasperating  to  them.   In  response  to  these  concerns,  the 
Executive  Order  provides  that  agencies  are  to  review  existing 
regulations  to  ensure  that  their  rules  are  still  timely, 
compatible,  effective,  and  do  not  impose  unnecessary  burdens 
(Section  5) . 

In  the  May  1st  Report  we  noted  that  this  review  of  existing 
regulation,  a  "loo)cback"  process,  had  begun,  although  it  had 
proven  more  difficult  to  institute  than  we  had  anticipated.  He 
observed  that,  understandably,  agencies  are  focused  on  meeting 
obligations  for  new  rules,  often  under  statutory  or  court 
deadlines,  at  a  time  when  staff  and  budgets  are  being  reduced; 
under  these  circumstances,  it  is  hard  to  muster  resources  for  the 
generally  thankless  task  of  rethinking  and  rewriting  current 
regulatory  progriuns.   Six  months  later,  we  are  somewhat  further 
along,  although  we  continue  to  believe  that  any  real  progress 
will  depend  on  the  extent  to  which  senior  policy  officials 
recognize  and  attend  to  this  effort. 

It  is  important  to  emphasize  what  the  lookback  effort  is  and 
is  not.  It  is  not  directed  at  a  simple  elimination  or  expunging 
of  specific  regulations  from  the  Code  of  Federal  Regulations. 
Nor  jdoes  it  envision  tinkering  with  regulatory  provisions  to 
consolidate  or  update  provisions.  Most  of  this  type  of  change 
has  already  been  accomplished,  and  the  additional  dividends  to  be 
realized  are  unlikely  to  be  significant.  Rather,  the  lookback 
provided  for  in  the  Executive  Order  speaks  to  a  fundamental  re- 
engineering  of  entire  regulatory  systems,  many  of  which  have 
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raaainad  fundaaentally  unchanged  for  30  to  50  years.   To  do  this 
•uccaasfully  requires  a  dedicated  tean  in  an  agency  with  broad 
understanding  of  the  prograa's  objectives,  expertise  in  the 
intricacies  of  the  regulatory  prograa,  an  intimate  )cnovledge  of 
the  stakeholders,  and  resourcefulness,  tenacity,  resolve,  and 
support. 

Probably  the  best  example  of  such  a  re-engineering  of  a 
regulatory  system  is  the  work  currently  being  done  by  the  DOC's 
Bureau  of  Export  Administration  (BXA)  to  re%n:ite  the  Export 
Administration  Regulations  (EAR) .  This  comprehensive  review  is 
intended  to  simplify  and  clarify  this  lengthy  and  complex  body  of 
regulations  that  establishes  licensing  regimes  for  dual-use 
products  —  i.e. .  those  that  may  have  both  commercial  and 
military  applications  ~  and  to  make  the  regulations  more  user- 
friendly,  which  they  currently  are  not.  The  rules  were  first 
promulgated  in  1949  to  implement  the  Export  Control  Act  of  1949. 
There  has  not  been  a  complete  overhaul  of  the  EAR  since  that 
time.  This  effort  is  important  enough  that  DOC  has  chosen  it  as 
one  of  its  four  entries  for  the  Regulatory  Plan. 

In  its  re-engineering  of  the  EAR,  BXA  is  following  the 
recommendations  of  the  Trade  Promotion  Coordinating  Committee 
(TPCC) ,  a  Presidential  committee  mandated  by  the  Export 
Enhancement  Act  of  1992.  BXA  has  already  published  a  notice  in 
the  Federal  Register  requesting  comment  on  a  sia^lification  of 
the  program.  Meanwhile,  a  task  force  within  the  agency  has  been 
working  on  a  complete  overhaul  and  restructuring  of  the  rules.  In 
particular,  the  rules  are  being  fundamentally  redirected  from  the 
current  negative  presumption  that  all  exports  subject  to  the  Act 
are  prohibited  unless  authorized,  to  a  positive  approach  that  all 
exports  are  permitted  unless  a  license  is  specifically  required. 
The  agency  tentatively  plans  to  have  an  MPRM  published  by  the  end 
of  this  year. 
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A  good  •xaapltt  of  an  instltutlonallzad  loolcback  program  ia 
tha  continual  raviaw  of  aalactad  ragulatlona  by  DOT' a  National 
Highway  Traffic  Saf aty  Adniniatration  (NHTSA) .   NHTSA  haa  baen 
conducting  thasa  aafaty  standard  avaluations  for  ovar  15  yaars, 
and  to  our  Icnovladga,  it  is  tha  only  progran  of  its  kind  in  the 
Exacutiva  Branch.  NHTSA  rules  deal  priaarily  with  autonobile  and 
light  truck  safety.  On  a  regular  basis,  the  agency  selects  rules 
from  its  current  programs  to  review,  evaluating  not  only  the 
effectiveness  of  the  rule  and  whether  there  are  any  provisions 
that  are  unnaceaaary,  unduly  burdensome,  or  in  need  of  change  for 
other  reasons,  but  also  reviewing  the  initial  analysis  itself  — 
whether  the  predicted  costs  and  benefits  have  been  realized,  and, 
if  not,  why  not.   Thia  approach  not  only  enables  the  agency  to 
modify  its  current  rules  based  on  analysis,  but  also  helps  the 
staff  continually  improve  the  analytic  techniques  used  in 
assessing  the  costs  and  benefits  of  new  rules.   Indeed,  its 
recent  standards  for  side-impact  protection  resulted  directly 
from  a  review  of  its  previous  standard,  which  revealed  that  the 
rule  was  not  providing  benefits  in  multi-vehicle  accidents.  More 
recently,  the  agency  completed  reviews  of  front  seat  protection 
in  passenger  cars  and  its  glass-plastic  windshield  standard  No. 
205.   NHTSA  also  recently  published  a  Federal  Register  notice 
describing  its  future  evaluation  plans  and  soliciting  public 
comment  on  which  additional  assessments  it  should  pursue. 

DOT'S  Federal  Highway  Administration  (FHWA) ,  like  BXA,  has 
initiated  a  major,  "zero-based"  review  of  its  Federal  Motor 
Carrier  Safety  Regulations.  These  are  the  primary  body  of 
regulations  that  are  designed  to  ensure  the  safety  of  commercial 
trucks  and  drivers.  The  regulations  have  not  been  extensively 
revised  since  the  early  1970's.  The  goals  and  objectives  of  the 
zero-base  review  are  (1)  to  focus  on  those  areas  of  enforcement 
and  compliance  that  are  most  effective  in  reducing  motor  carrier 
accidents;  (2)  to  reduce  compliance  costs;  (3)  to  encourage 
innovation;  and  (4)  to  clearly  and  succinctly  describe  what  is 
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r«quir«d  by  the  ragulations.  Through  the  zero-base  review,  FHHA 
intends  to  develop  a  unified,  perfomance-based  regulatory  system 
that  will  enhance  safety  on  the  nation's  highways  while 
Biniaizing  the  burdens  placed  on  the  Botor  carrier  industry. 

Other  DOT  loolcbadc  efforts  include  FRA's  revision  of  its 
power  brake  regulations  to  reduce  the  frequency  with  which 
railroads  Bust  inspect  their  brake  systems.   Recently,  the  FRA 
proposed  performance^based  rules  that  would  reduce  inspection 
frequencies,  as  long  as  brake  systems,  when  inspected,  meet 
certain  brake  defect  ratios.  Also,  FAA  is  reviewing  its 
regulations  to  identify  those  rules  that  are  inconsistent  with 
state-of-the-art  technology  or  ctirrent  industry  practice.   To 
enhance  its  ability  to  perform  its  statutory  role  without  undue 
economic  burden  on  the  aviation  industry,  FAA  announced  a 
comprehensive  review  in  January  of  this  year,  asking  interested 
parties  to  identify  those  regulations  that  are  believed  to  be 
unwarranted  or  inappropriate.   The  comments  provided  in  response 
to  this  notice  are  assisting  the  agency  in  establishing  its 
priorities  for  future  regulatory  changes. 

USDA  is  also  conducting  several  lookbacks.   The  Food  and 
Nutrition  Service  (FNS)  has  proposed  to  revise  its  school  meal 
nutrition  standards,  the  first  major  modification  to  these 
standards  in  nearly  50  years.  To  ensure  that  children  have 
access  to  healthy  meals  at  school,  USDA  has  updated  nutrition 
standards  to  meet  the  Dietary  Guidelines  for  Americans  and,  at 
the  same  time,  USDA  has  streamlined  the  administration  of  the 
rule  so  that  local  school  food  service  staffs  may  concentrate  on 
providing  healthful  food  for  their  students  rather  than  on 
bureaucratic  red  tape. 

This  effort  was  the  result  of  extensive  outreach  and 
substantial  analysis  by  USDA.  Although  commenters  on  the  rule 
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have  raised  concerns,  the  initial  press  reaction  to  the  proposal 
was  overwhelmingly  positive.   The  New  York  Tiaes  concluded: 

The  Agriculture  Department  recognizes  that  these 
ironclad  rules  (current  «eal  patterns)  are  irrelevant 
in  a  nation  where  aost  children  get  not  only  too  auch 
protein  but  too  much  fat,  saturated  fat,  cholesterol 
and  sodium  ....   School  meals  might  finally  catch  up 
with  late-20th-ccntury  nutrition  science. 

USDA  and  HHS  are  also  working  to  re-engineer  their  food 
safety  and  inspection  regulatory  programs.   Building  upon  their 
generally  successful  efforts  to  coordinate  the  nutrition  labeling 
of  foods,  USDA  and  HHS  are  moving  forward  with  ambitious  plans  to 
modernize  the  system  of  food  safety  regulation  in  the  United 
States.   Both  Departments  took  steps  in  1993  and  1994  to  require 
Hazard  Analysis  Critical  Control  Point  systems  (HACCP)  in  the 
production  of  food. 

The  Food  Safety  and  Inspection  Service  (FSIS)  at  the  USDA 
has  initiated  a  comprehensive  review  of  the  regulations  that 
ensure  the  safety  of  all  meat  and  poultry.  The  meat  and  poultry 
regulations  are  based  upon  the  Federal  Meat  Inspection  Act  first 
passed  in  1907.   Although  the  meat  and  poultry  statutes  and 
regulations  have  been  amended  a  number  of  times  over  the  last  85 
years,  USDA  has  never  undertaken  a  top-to-bottom  review  of  the 
inspection  system. 

FSIS'  review  is  Intended  to  move  the  meat  and  poultry 
inspection  system  —  currently  based  upon  "organoleptic" 
inspection,  whereby  an  inspector  uses  the  senses  of  touch,  sight 
and  smell  to  test  the  safety  of  the  product  —  towards  more 
science-based  procedures  that  address  microbial  contamination. 
For  example,  under  a  HACCP  system,  plants  would  identify  the 
points  along  their  processing  line  that  are  vulnerable  to  the 
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greatest  hazards  (risk  of  contamination) ,  and  devise  plans  to 
mitigate  those  hazards. 

FDA,  which  has  jurisdiction  over  all  foods  not  regulated  by 
FSIS,  such  as  fish,  fruits,  and  vegetables,  has  announced  plans 
to  greatly  expand  its  use  of  HACCP  systems.   FDA  sees  HACCP  as  a 
revolutionary  way  to  ens\ire  that  proper  production  processes  and 
controls  are  being  maintained,  even  when  an  inspector  is  not 
present.   In  January  1994,  FDA  issued  a  proposed  rule  that  would 
require  HACCP  analysis  and  recordkeeping  by  all  firms  that 
process  seafood  in  the  United  States.  Also,  after  consultation 
with  USDA,  FDA  published  an  Advance  Notice  of  Proposed  Rulemaking 
in  August  1994  exploring  the  possibility  of  extending  HACCP 
systems  beyond  the  seafood  industry  to  other  food  production 
within  the  next  ten  years. 

Other  agencies  are  also  conducting  lookbacks.   In  HHS,  HCFA 
is  looking  at  Medicare  regulations  that  govern  conditions  of 
participation  for  home  health  agencies  and  hospitals,  and 
conditions  of  coverage  for  the  payment  of  end  stage  renal 
disease.   HCFA  believes  that  the  existing  rules  are  unnecessarily 
burdensome,  outdated,  and  process  oriented,  and  should  be 
replaced  with  more  universally  applicable  provisions  that  are 
pat lent /outcome  oriented  and  driven  by  meaningful  data  to  better 
ensure  healthy  outcomes  for  aged  patients  and  those  with 
disabilities.   In  redesigning  these  regulations,  HCFA  has  met, 
and  is  continuing  to  meet,  with  a  variety  of  provider  and 
consximer  representatives. 

HUD  has  planned  a  review  of  its  public  housing  development 
program  rules.   The  current  rules  are  outdated  and  contain 
unnecessary  restrictions  on  the  flexibility  of  public  housing 
authorities  (PHAs) .  HUD  expects  to  revise  the  regulations  to 
provide  more  flexibility  for  all  participants,  with  even  greater 
flexibility  for  the  best  performers.   "High  performer"  PHAs  will 
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have  BaxinuB  latituda  to  develop  public  housing  within  very  broad 
paraneters,  and  with  ainiaal  HUD  oversight;  remaining  PHAs  will 
be  given  broadened  responsibility  connensurate  with  their 
abilities  and  areas  of  expertise,   streaalining  the  progran  will 
help  to  reduce  a  substantial  pre-construction  pipeline  and 
expedite  the  provision  of  replacement  housing  for  developments 
that  should  be  fully  or  partially  replaced. 

The  Office  of  the  Comptroller  of  the  Currency  (OCC)  has 
started  a  review  of  existing  regulations  on  national  bank  lending 
limits  to  modernize,  simplify,  clarify,  and  eliminate  unnecessary 
regulatory  b\irden.   In  developing  this  review  project,  OCC 
designed  a  more  efficient  internal  review  process  that  involved 
senior  agency  officials  earlier  in  the  project  to  provide  policy 
guidance.  OCC  published  an  NPRM  in  February  1994. 

DOL's  Pension  and  Welfare  Benefit  Administration  (PHBA)  has 
initiated  a  review  of  its  rule  concerning  disclosure  of  plan 
information  to  participants.   Since  enactment  of  the  Employee 
Retirement  Income  Security  Act  (ERISA)  in  1974,  there  have  been 
few  modifications  either  to  the  law's  reporting  and  disclosure 
provisions  or  to  the  underlying  regulations.  PHBA  issued  a 
Request  for  Information  last  December  to  solicit  comments  from 
the  public  concerning  the  adequacy  and  timeliness  of  the 
information  provided  pursuant  to  these  rules.  The  agency  is 
currently  reviewing  the  many  comments  to  assess  the  need  for 
regulatory  and/or  statutory  changes.  Also  at  DOL,  OSHA  has 
started  a  review  of  its  outdated  walking  and  working  surfaces 
standards  with  an  eye  to  replacing  them  with  performance-oriented 
standards  to  permit  more  flexibility  in  compliance. 

Several  Departments  have  used  the  Federal  Register  to  gather 
information  on  those  regulations  that  might  be  candidates  for 
elimination,  modification,  or  other  improvement.  DOE  published  a 
notice  of  inquiry  in  the  r^d^ral  Register  and  has  solicited 
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recomnendations  from  over  200  stakeholder  organizations  and  DOE 
field  offices.  Based  on  this  input,  DOE  prepared  a  second  notice 
of  inquiry  targeting  particular  areas  of  its  regulations  for 
review.   Siailarly,  DOI  pxiblished  a  notice  in  the  Federal 
Register  announcing  its  intent  to  review  its  significant  existing 
regulations  and  requesting  public  consent  on  which  regulations 
should  be  reviewed.  After  a  60-day  conment  period,  DOI  published 
a  second  notice,  aimouncing  which  regulations  will  be  reviewed, 
and  requesting  specific  coninents  on  how  those  regulations  should 
be  revised. 

These  examples  of  loo)cbacks  vary  from  major  projects  well 
underway  to  initial,  in  some  cases  tentative  and  not  fully 
formed,  efforts.  They  are  indicative  of  a  serious  effort  by  this 
Administration  to  look  not  only  at  rules  that  are  being 
developed,  but  at  the  accumulation  of  regulatory  programs  that 
are  already  on  the  books.  There  is  no  apparent  reason  why  every 
Department  and  agency  cannot  initiate  at  least  one  such  project. 
We  expect  that  lookbacks  will  become  more  prevalent  and  more 
productive  over  the  coming  months. 

CONCLUSION 

In  o\ir  May  ist  Report,  we  concluded  that  while  it  was  too 
early  to  arrive  at  a  final  judgment  regarding  the  success  of  the 
new  system,  the  early  indications  were  that  there  had  been 
substantial  Improvement  in  the  rulemaJcing  process.   With  six 
months  more  experience  and  data,  we  aire  more  confident  that  the 
Executive  Order  is  making  a  difference,  that  the  Administration 
is  moving  in  the  right  direction,  and  that  there  is  much  to  be 
proud  of.  As  before,  however,  our  optimism  is  guarded;  we  know 
full  well  that  there  is  much  to  be  done  to  obtain  the  benefits  we 
are  seeking  to  realize. 
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ivL.  3  u  1993 


Ms.  Claudia  Cooley 

Executive  Secretary 

Department  of  Health  and  Human  Services 

Washington,  D.C.   20201 

Dear  Ms.  Cooley: 

We  are  returning,  for  your  reconsideration,  the  Department 
of  Health  and  Human  Services  rule  entitled,  "What  is  Not  Income." 
This  is  a  discretionary  rule  that  would  apply  nationwide  a  Ninth 
Circuit  court  ruling  that  the  Social  Security  Administration  may 
not  consider  Department  of  Veteran's  Affairs  unusual  medical 
expenses  (UME)  as  income  for  purposes  of  determining  Supplemental 
Security  Income  (SSI)  eligibility.   The  rule  would  instead  treat 
UME  as  third  party  liability  which  does  not  count  as  income  under 
SSI  eligibility  rules.   The  effect  of  the  rule  is  to  increase  the 
benefit  level  for  some  recipients  and  to  increase  participation 
in  both  the  SSI  and  Medicaid  programs.   We  have  concluded  that 
the  rule  as  presently  written  does  not  meet  the  requirement  under 
Executive  Order  No.  12866  (E.O.  12866)  that  a  planned  regulatory 
action  of  an  agency  be  consistent  with  the  President's  priorities 
(Sec.  2  (b)). 

On  August  4,  1993,  the  President  signed  E.O.  12857 
establishing  a  mechanism  to  monitor  total  costs  of  direct 
spending  programs.   In  the  event  that  actual  or  projected  costs 
exceed  targeted  levels,  the  President's  budget  must  address 
adjustments  in  direct  spending.   To  comply  with  the  Executive 
order,  the  Office  of  Management  and  Budget  (OMB)  submitted  a 
report  to  Congress  in  early  September  outlining  the  spending 
targets  for  FY  1994-1997.   These  targets  may  only  be  adjusted  for 
certain  items  such  as  growth  in  beneficiary  population. 

OMB  supports  the  underlying  policy  goals  of  the  rule. 
However,  as  indicated  above,  the  effect  of  the  rule  is  to 
increase  direct  spending  by  increasing  the  benefit  level  for  some 
recipients  and  to  increase  participation  in  both  the  SSI  and 
Medicaid  programs.   In  light  of  the  direct  spending  targets 
outlined  in  E.O.  12857,  this  rule  in  its  present  form  does  not 
meet  the  requirements  under  E.O.  12866.   We  therefore  request 
that  you  develop  an  alternative  means  of  achieving  your  policy 
objective  through  regulation  or  more  directly  through  a 
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legislative  effort,  separate  or  as  a  part  of  the  FY  1995  Budget 
submission.   We  offer  whatever  assistance  we  can  provide  for  this 
effort. 

Sincerely, 

/^/ 

Sally  Katzen 
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EXECUTIVE  OFFICE  OF  THE   PRESIDENT  ^j 

OFFICE  OF  MANAGEMENT  AND  BUDGET  3 

n 

WASHINGTON.   DC     20S03  t-t 


OhC  2  9  1993  '^ 

The  Honorable  Donna  Shalala 
Secretary 

Department  of  Health 
and  Human  Services 
200  Independence  Avenue,  S.N. 
Washington,  D.C.   20201 

Dear  Secretary  Shalala: 

We  have  had  under  Executive  Order  12866  review  a  proposed  Food 
and  Drug  Administration  (FDA)  regulation  entitled  "Proposal  to 
Establish  Procedures  for  the  Safe  Processing,  Packaging,  Storage, 
and  Distribution  of  Smoked  Fish,  Smoke-Flavored  Fish,  and  Salted 
Fish."  Among  other  things,  the  rule  would  establish  specific 
cooking  times,  temperatures,  and  salt  content  requirements  for 
all  types  of  smoked  or  salted  fish  that  are  consumed  without 
further  cooking.   All  fish,  except  for  certain  small,  highly 
salted  fish  like  anchovies,  would  have  to  be  eviscerated  (gutted) 
before  smoking  or  salting.   Sanitation  practices  similar  to  those 
contained  in  existing  FDA  guidelines  would  become  mandatory. 

According  to  FDA,  these  rules  respond  to  the  increased  use  of 
vacuum  packing  of  smoked  and  salted  fish,  a  high  prevalence  of 
Listeria  bacteria  in  smoked  fish  processing  facilities  and 
products  in  New  York  State,  and  the  failure  of  many  firms  in  the 
smoked  fish  Industry  to  follow  sanitary  and  safe  processing 
guidelines.   The  FDA  states  that  these  factors  warrant  the 
proposed  regulatory  action  for  the  smoked  and  salted  fish 
industry,  notwithstanding  the  proposed  safe  seafood  processing 
regulations  (seafood  HACCP)  that  0MB  cleared  on  December  14, 
1993,  which  included  detailed  guidelines  (virtually  identical  to 
those  in  the  present  item)  specifically  for  smoked  and  salted 
fish  processing.   While  I  strongly  endorse  the  goal  of  producing 
safer  seafood  products,  the  information  presented  to  date  has  not 
demonstrated  that  smoked  and  salted  fish  production  warrants  the 
proposed  regulation,  or  that  more  cost-effective  alternatives  are 
not  available.  Accordingly,  I  am  returning  the  smoked  and  salted 
fish  proposal  for  further  consideration  by  you  and  your  staff. 

The  draft  proposed  rule  discusses  the  safety  problems  associated 
with  smoked,  smoke-flavored,  and  salted  fish  production,  but 
these  data  do  not  indicate  an  existing  or  emerging  risk  that 
would  justify  an  across-the-board  mandatory  regulation  for  all 
such  smoked  and  salted  fish  production.   The  FDA  identifies  two 
concerns  linked  to  smoked  and  salted  fish:  botulism  and 
listeriosis.   The  preamble  discusses  several  fatal  cases  of 
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botulism  in  the  U.S.  linked  to  smoked  fish  in  the  early  1960s, 
and  several  fatalities  in  the  mid-19808  due  to  botulism  from 
uneviscerated,  salted  fish.   The  cases  in  the  early  1960s 
involved  vacuum  packed,  smoked  fish.   Based  on  a  1988-1989  study, 
the  FDA  is  concerned  that,  after  a  decline  in  the  use  of  vacuum 
packing,  the  use  of  such  packaging  is  increasing.   However,  the 
FDA  reports  no  evidence  of  increased  frequency  of  botulism  cases 
for  smoked  fish,  with  or  without  vacuum  packaging,   from  1988  to 
the  present. 

According  to  FDA's  data,  the  few  reported  cases  of  seafood- 
related  botulism  since  the  early  1960s  all  have  been  linked  to 
unautted .  salted  fish.   The  most  serious  of  the  four  reported 
cases  occurred  in  Egypt.   Although  these  isolated  cases  may  show 
that  particular  enforcement  attention  should  be  paid  to  certain 
types  of  salted  fish,  especially  of  foreign  origin,  they  do  not 
justify  the  broad-brush  regulatory  approach  proposed  by  FDA  for 
all  U.S. -processed,  smoked  and  salted  fish. 

The  second  risk  upon  which  FDA  predicates  the  proposed  regulatory 
action  is  listeriosis.   The  preamble  states  that  the  disease  is  a 
"relatively  rare"  illness  in  the  U.S.,  notes  that  it  may  be 
impossible  to  completely  eliminate  Listeria  from  all  foods,  and 
identifies  no  outbreaks  of  listeriosis  in  the  U.S.  from  smoked 
and  salted  fish  (although  two  outbreaks  and  one  case  are  linked 
to  unidentified  "seafood").   One  case  of  listeriosis  from  smoked 
or  salted  seafood  is  identified  from  the  consumption  of  smoked 
mussels  in  New  Zealand. 

Based  on  the  information  presented  to  date,  FDA  has  not 
demonstrated  that  present  practices  in  the  U.S.  smoked  and  salted 
fish  processing  industry  are  causing  risks  that  would  justify  an 
industry-wide  mandatory  rule.   We  note  once  more  that  virtually 
identical  provisions  have  been  incorporated  into  the  guidance 
docvunent  that  accompanies  the  HACCP  proposal  already  cleared  by 
0MB. 

Executive  Order  12866  not  only  requires  an  agency  to  identify  and 
assess  the  significance  of  a  particular  problem  it  is  seeking  to 
correct  and  to  consider  alternative  ways  (other  than  regulation) 
of  solving  the  problem,  but  it  further  provides  that  when  an 
agency  chooses  to  regulate,  it  do  so  in  the  least  intrusive  and 
most  cost-effective  manner  possible,  and  that  it  strive  for  rules 
whose  benefits  exceed  their  costs.   In  this  case,  FDA  has  chosen 
a  command-and-control  regulation,  rather  than  a  performance 
standard,  by  establishing  strict  time-temperature-salinity  (TTS) 
requirements  that  all  producers  must  follow,  according  to  the 
type  of  process  being  used.   All  firms  (even  those  that  have 
demonstrated  a  long  history  of  making  safe  products)  would  have 
to  produce  smoked  and  salted  fish  with  at  least  as  much  smoking, 
cooking,  and  salting  as  specified  in  the  regulation.   For 
example,  all  hot-process,  smoked  fish  would  have  to  be  brined  to 
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contain  at  least  3.0  percent  water-phase  salt  and  would  have  to 
be  heated  to  at  least  145  degrees  Fahrenheit  for  no  less  than  30 
minutes. 

Moreover,  by  FDA's  current  estimates,  the  regulation  will  be  very 
costly  and  burdensome.   FDA  tentatively  estimates  $9  million  in 
annual  compliance  costs  for  an  industry  with  total  annual 
revenues  of  $100  million — in  other  words,  almost  ten  percent  of 
industry  revenues  would  be  consumed  by  additional  compliance 
costs.   The  cost  per  firm  is  estimated  to  range  from  $10,000  to 
$50,000.   The  unusually  large  cost  of  these  regulations  as  a 
percentage  of  average  firm  revenue  would  likely  make  this 
proposal  prohibitively  expensive  for  many  of  the  small  firms  that 
comprise  a  majority  of  this  industry. 

In  addition  to  these  large  direct  costs,  FDA  has  not  considered 
some  compliance  burdens  which  are  important  despite  the 
difficulty  in  quantifying  them,  including  changes  in  taste  and 
texture  that  could  occur  as  a  result  of  the  TTS  requirements,  and 
a  reduction  in  the  diversity  of  available  products  due  to  the 
inflexible  nature  of  the  TTS  rule. 

FDA  has  sought  to  quantify  the  benefits  of  this  regulation,  and 
we  recognize  that  its  efforts  to  do  so  are  obviously  hampered  by 
an  uncertain  risk  baseline  which  is  the  result  of  a  paucity  of 
data  on  illnesses  from  smoked  and  salted  fish  consvunption.  We 
have  therefore  not  requested  a  specific  demonstration  that  the 
benefits  justify  the  costs  of  this  regulation,  although  such  a 
showing  is  typically  required  for  Executive  Order  12866  review. 

During  the  last  two  weeks,  we  have  had  very  productive 
discussions  with  the  FDA  staff  on  alternative  ways  of  approaching 
the  issues  identified  in  this  draft  proposal.  We  have  suggested 
performance  standards  rather  than  command-and-control  TTS 
standards;  more  targeted  regulatory  actions  to  focus  on  seafoods 
shown  to  be  risky  (e.g.  uneviscerated  fish) ;  and  incorporation  of 
these  provisions  as  guidance  under  the  HACCP  regulation  that  we 
cleared  for  publication  on  December  14,  1993.   Given  the  progress 
to  date,  it  may  well  be  that  we  could  resolve  these  issues  given 
additional  time,  but  the  90-day  limit'  for  review  under  Executive 
Order  12866  is  upon  us.  Also,  I  understand  that  FDA  does  not 
plan  to  publish  the  seafood  HACCP  proposal  until  the  New  Year. 
With  our  concerns  provided  in  writing,  you  may  well  decide  to 
raise  the  smoked  and  salted  fish  options  for  public  comment  in 
the  HACCP  proposal's  preamble,  thus  placing  all  the  related 
issues  before  the  public  in  a  single  document  in  a  timely  manner. 
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EXECUTIVE  OFFICE  OF  THE   PRESIDENT 

OFFICE    OF  MANAGEMENT  AND    BUDGET 
WASHINGTON.    DC     20503 


ADMINtSTRATOP 

OFriCE  OF 
INFORMATION  ANC 
lEGULATORV  AFFAIRS 

May  15,  1995 


Mr.  Kevin  Thurm 

Chief  of  Staff 

Department  of  Health  and  Human  Services 

Washington,  D.C.  20201 


Dear  Mr.  Thurm: 

On  January  19,  1995,  we  received  from  the  Food  and  Drug 
Administration  (FDA)  for  Executive  Order  (E.O.)  No.  12866  review 
the  draft  final  rule  entitled  "Nutrient  Content  Claims  and  Health 
Claims:  Restaurant  Foods."   On  April  18,  1995,  the  period  for 
review  was  extended.   For  the  reasons  stated  below,  we  are 
returning  the  draft  regulation  to  you  for  further  analysis  and 
consideration . 

The  FDA's  regulatory  requirements  for  nutrient  claims  (such 
as  "light  fare"  or  "may  reduce  your  risk  of  cancer")  now  apply 
principally  to  such  claims  made  for  packaged  foods,  but  they  also 
apply  to  such  claims  made  for  restaurant  foods  when  the  claim  is 
found  on  a  placard  or  poster.   The  draft  rule  would  extend  the 
regulatory  requirements  to  nutrient  claims  and  health  claims  that 
are  included  in  restaurant  menus.   As  a  result,  under  the  draft 
rule,  a  restaurant  could  make  a  nutrient  or  health  claim  in  its 
menu  only  if  the  claim  satisfied  FDA  requirements.   These 
requirements  would  apply  not  only  to  the  large  regional  and 
national  restaurant  chains,  but  also  to  the  small,  individually 
owned  and  operated  neighborhood  restaurants  around  the  country. 

The  Executive  Order  requires  each  agency,  before  deciding  to 
regulate,  to  identify  the  problem  it  seeks  to  remedy  and  to 
assess  the  costs  and  benefits  of  its  intended  regulation.   These 
steps  are  necessary  for  the  agency  to  assure  itself  that  its 
regulation  will  help  solve  the  problem  it  seeks  to  address,  that 
it  will  do  so  in  a  tailored,  sensible,  and  cost-effective  manner, 
and  that  the  rule's  benefits  will  justify  the  costs.   Based  on 
the  materials  we  have  reviewed  and  on  the  conversations  we  have 
had  with  FDA  staff,  we  believe  that  FDA  has  not  undertaken  the 
requisite  analysis  to  satisfy  these  principles. 

As  you  are  aware,  when  FDA  issued  the  regulations  under  the 
Nutrition  Labeling  and  Education  Act,  it  initially  exempted 
restaurant  menus.   FDA's  decision  not  to  cover  menus  was 
challenged  in  federal  district  court,  and  the  agency  subsequently 
issued  a  notice  indicating  its  inclination  to  change  the 


275 


regulation  to  cover  restaurant  menus.   In  light  of  these 
circumstances,  we  believe  further  analysis  on  the  need  for  and 
the  likely  effects  of  the  draft  rule  would  be  in  order. 

Specifically,  FDA  supports  its  draft  rule  by  pointing  out 
that  current  claims  may  be  of  little  value  if  they  fail  to 
satisfy  standardized  criteria  and  that  consistent  labeling 
requirements  are  necessary  to  prevent  consumers  from  becoming 
confused  by  the  differences  between  packaged  and  restaurant 
foods.   We  are  not  aware,  however,  of  any  analysis  by  the  agency 
indicating  the  extent  to  which  current  nutrient  and  health  claims 
in  restaurant  menus  fail  to  meet  FDA's  definitions,  or  whether 
consumers  are  experiencing  confusion  or  are  concerned  about 
variations  between  packaged  and  restaurant  foods.   Moreover,  FDA 
has  not  addressed  whether  the  data  equally  support  the  regulation 
of  nutrient  claims  as  opposed  to  health  claims. 

FDA  should  also  consider  how  many  restaurants  would  be 
likely  to  comply  with  the  new  regulation  by  conforming  to  the 
requirements  and  how  many  others  would  instead  stop  making  health 
and  nutrient  claims  altogether.   If  it  were  determined  that  the 
latter  outcome  is  likely  to  result  from  the  regulation,  to  what 
extent  would  the  consumer  lose  valuable  existing  information?   If 
the  former,  to  what  extent  would  costs  be  incurred  beyond  the 
cost  of  changing  menus  (the  primary  basis  of  FDA's  cost 
estimates) ? 

We  are  particularly  concerned  that  a  number  of  restaurants 
that  would  be  affected  by  the  regulation  are  small  restaurants. 
Whereas  the  large  regional  and  national  restaurant  chains  have 
standardized  offerings  and  menus,  there  are  thousands  of  small 
restaurants  around  the  country  that  change  their  offerings  and 
menus  on  a  frequent  basis.   Consistent  with  the  Regulatory 
Flexibility  Act,  we  think  FDA  should  consider  more  fully  the 
extent  to  which  the  rule  would  affect  these  small  restaurants,  as 
opposed  to  restaurant  chains. 

The  objective  of  FDA's  draft  regulation  is  obviously 
beneficial  --to  insure  that  consumers  have  access  to  accurate 
information  when  selecting  foods  to  consume.   On  the  other  hand, 
we  believe  strongly  in  the  need  for  tailored,  cost  effective 
regulations  developed  according  to  the  principles  of  E.O.  No. 
12866.   Additional  analysis  will  help  determine  if  the  draft 
regulation  meets  these  principles.   Therefore,  pursuant  to 
Sections  Kb)  (1)  ,  Kb)  (4)  ,  1(b)(5),  and  6(b)(3)  of  the  Executive 
Order,  we  are  returning  the  draft  final  regulation  to  you  for 
further  analysis  and  consideration. 

Sincerely, 


Sally  Katzen 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Report  on  Executive  Order  No.  12866, 
Regulatory  Planning  and  Review 

AGENCY:  OfTice  of  Management  and 

Budget,  Executive  OfHce  of  the 

President. 

ACnOM:  Publication  of  report  to  the 

President 

summary:  On  September  30. 1993.  the 
President  signed  Executive  Order  No. 
12866,  "Regulatory  Planning  and 
Review."  On  the  same  day,  the 
President  directed  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  to  monitor  OIRA's  review 
activities  during  the  first  six  months  of 
the  Executive  Order  and  submit  a  report 
on  these  activities  to  the  President  and 
the  Vice  President  by  May  1, 1994.  The 
President  also  directed  that  the  report  be 
published  in  the  Federal  Register. 

Pursuant  to  the  President's  directive, 
this  document  contains  the  text  of  the 
report  and  an  executive  summary  of  the 
report,  transmitted  to  the  President  on 
May  1,  1994. 

FOn  FURTHER  INFORMATION  CONTACT:  Don 
Arbuckle,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Mwagement  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340. 
Sally  Katzen. 

Administrator.  Office  of  Information  and 
Begulatory  Affain. 
May  1, 1994. 

Report  oo  Executive  Order  No.  1286B 
Executive  Summary 

On  September  30,  1993,  President 
Clinton  signed  Executive  Order  No. 
12866,  "Regulatory  Planning  and 
Review."  On  that  same  day,  he  issued 
a  memorandum  directing  the 
Administrator  of  OMB's  Office  of 
Information  and  Regulatory  Affairs  to 
"monitor  |her|  review  activities  over  the 
next  six  months  and,  at  the  end  of  this 
period,  to  prepare  a  report  on  Iherj 
activities."  OIRA's  Report  covers  the 
implementation  of  Executive  Order  No. 
12866  from  October  1, 1993,  through 
March  31, 1994. 

As  set  forth  in  greater  detail  in  the 
report,  implementation  of  the  new 
Executive  Order  is  well  underway.  At 
this  point,  we  are  beginning  to  see  some 
of  the  changes  that  were  envisioned  in 
the  Order.  We  have,  however, 
encountered  greater  delays  than 
anticipated  in  implementing  some 
aspects  of  the  Order.  And  some  of  the 
processes  established  by  the  Order, 
while  initiated  on  schedule,  are  still  in 


the  formative  stages.  As  a  result,  it  is  too 
early  to  arrive  at  a  final  judgment 
regarding  the  success  of  the  new  system: 
however,  the  early  indications  are  that 
there  is  substantial  improvement  in  the 
rulemaking  process 

Executive  Order  No.  12866  clearly 
articulates  President  Clinton's 
regulatory  philosophy  and  his  view  of 
how  the  nation's  regulatory  system 
should  work.  Most  fundamentally,  as 
the  Order  states  in  its  opening  lines: 

The  American  people  deserve  a 
regulatory  system  that  works  for  them, 
not  against  them:  a  regulatory  system 
that  protects  and  improves  their  health, 
safety,  environment,  and  well-being  and 
improves  the  performance  of  the 
economy  without  imposing 
unacceptable  or  unreasonable  costs  on 
society;  regulatory  policies  that 
recognize  that  the  private  sector  and 
private  markets  are  the  best  engine  for 
economic  grovrth;  regulatory  approaches 
that  respect  the  role  of  State,  local,  and 
tribal  governments:  and  regulations  that 
are  effective,  consistent,  sensible,  and 
understandable. 

A  number  of  themes  run  through  the 
Order.  Within  the  Executive  Branch,  it 
encourages  cooperation  and 
coordination  among  OMB  and  the 
agencies.  With  respect  to  the  public,  it 
emphasizes  openness  and  early 
involvement  by  all  of  the  interested 
entities,  including  particularly  State, 
local,  and  tribal  participation  in  the 
rulemaking  process. 

The  Order  reaffirms  the  primacy  of 
the  agencies  in  the  regulatory  decision- 
making process  and  sets  forth  principles 
to  which  they  are  to  adhere,  to  the 
extent  permitted  by  law,  when 
developing  rules.  At  the  same  time,  the 
Order  reaffirms  the  legitimacy  of 
centralized  review.  The  process 
established  for  centralized  review 
distinguishes  between  significant  and 
non-significant  regulatory  actions  so  as 
to  focus  OIRA's  review  activities  on 
where  there  will  likely  be  the  most 
benefit.  It  also  emphasizes  sound  and 
timely  analysis,  early  and  frequent 
consultation,  and  it  reduces  delay  and 
removes  secrecy  in  the  review  process 
by  establishing  time  limits  and 
disclosure  requirements. 

Many  of  the  objectives  of  the  Order 
have  begun  to  be  realized.  Regarding 
cooperation  and  public  involvement, 
one  of  the  major  changes  during  the  six- 
month  period  is  the  improved 
relationships  that  have  been  developed 
between  OIRA  and  the  agencies.  While 
remnants  of  the  mistrust  and  hostility 
that  often  characterized  relationships 
between  the  career  staffs  over  much  of 
the  past  decade  still  exist,  for  the  most 


part  this  has  been  replaced  with  a  spirit 
of  cooperation. 

Much  of  the  credit  for  the  improved 
environment  goes  to  the  newly  created 
Regulatory  Policy  Officers  (RPO),  high 
level  agency  officials  who  represent  the 
agency  head  in  efforts  to  implement  the 
Order  and  improve  the  regulatory 
process.  The  RPOs  work  together  in  the 
Regulatory  Working  Group  (RWG) 
chaired  by  the  OIRA  Administrator  and 
attended  by  the  White  House  Regulatory 
Policy  Advisors — which  meets  regularly 
to  discuss  regulatory  issues.  The  RWG 
has  proven  to  be  a  useful  forum  not  only 
for  discussion  of  ideas  and  the  exchange 
of  best  practices,  but  also  for 
coordinating  regulatory  activities  that 
affect  more  than  one  agency. 

Regarding  public  participation, 
agencies  appear  to  be  making  efforts  to 
engage  the  public  earlier  and  more  fully 
in  the  regulatory  process.  For  its  part, 
OIRA  has  held  two  conferences  (and  is 
planning  a  third)  with  representatives  of 
State,  local,  and  tribal  governments  to 
improve  the  consultation  process 
between  them  and  Federal  regulators. 
OIRA  has  also  taken  steps  to  improve 
the  participation  of  the  small  business 
community  in  the  rulemaking  process. 
OIRA  joined  the  Small  Business 
Administration  (SBA)  to  sponsor  a 
Small  Business  Forum  on  Regulatory 
Reform  in  March  1994  to  discuss  how 
the  regulatory  process  can  better  address 
the  special  needs  of  small  businesses. 

With  respect  to  the  objectives  of 
selectivity  and  timeliness,  OIRA 
received  and  reviewed  578  regulatory 
actions  from  October  1,  1993.  through 
March  31. 1994.  (See  Table  1.)  The  578 
rules  received  and  reviewed  by  OIRA 
for  the  six-month  period  is 
approximately  half  what  it  was  for 
comparable  periods  in  previous  years. 
The  number  of  rules  under  review  at 
any  given  time  has  also  shown  a 
significant  decline.  For  example,  on  July 
1, 1993  (three  months  before  the 
Executive  Order  was  signed),  254 
regulations  were  under  review;  on 
March  31, 1994  (six  months  after  the 
Executive  Order  was  signed),  68  rules 
were  under  review. 

These  figures  reflect  a  longer  than 
anticipated  start-up  period  during 
which  many  non-significant  rules 
continued  to  be  sent  to  OIRA  for  review. 
This  is  a  result  of  difficulties  some 
agencies  have  had  in  instituting  internal 
systems  to  manage  the  listing  process 
that  is  to  distinguish  between  significant 
and  non-significant  regulatory  actions. 
Where  the  process  has  been 
implemented  it  has  been  helpful. 

In  total,  OIRA  has  received  lists 
designating  1.624  regulatory  actions  as 
significant  or  non-significant.  (These 
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rules  would  not  all  be  rules  reviewed 
during  the  six-month  period — and 
hence  they  all  do  not  appear  on 
Appendix  A — because,  if  they  are  non- 
signiflcant.  they  would  not  have  been 
submitted  for  review,  and  even  if  they 
are  signiHcant.  they  may  not  have  been 
ready  to  be  submitted  for  review  and 
reviewed  during  the  period  covered  by 
the  report.)  Of  the  1.624  regulatory 
actions,  almost  two-thirds  were 
designated  non-significant,  one-third 
significant:  specifically,  agencies 
designated  (and  OMB  agreed)  that  1.047 
(or  64%)  were  non-significant;  316  (or 
19%)  were  designated  by  the  agency  as 
(and  OIRA  agreed  that  they  were), 
significant;  and  the  remaining  261  (or 
16%).  were  designated  significant  by 
OMB.  Stated  another  way.  the  agency 
and  OMB  agreed  with  the  initial 
designation  for  83%  of  the  regulatory 
actions:  in  only  16%  was  there  a 
difference  of  view. 

The  definition  of  "significant" 
regulatory  action  has  been  the  source  of 
much  discussion  both  within  agencies 
and  departments  and  between  OIRA  and 
the  agencies  (and  it  has  been  at  least  a 
partial  source  of  the  start-up  delays  we 
have  experienced).  Some  of  the 
differences  may  be  attributable  to  the 
difference  in  the  natural  inclinations  of 
rule  writers,  who  might  prefer  not  to 
have  another  review  layer  to  go  through, 
and  the  natural  inclinations  of 
reviewers,  who  might  prefer  to  see 
more,  rather  than  fewer  rules,  to  ensure 
that  everything  that  should  be  reviewed 
is  reviewed.  In  any  event,  we  have 
found  that  the  number  of  instances 
where  there  is  an  initial  difference  of 
opinion  as  to  significance  decreases 
(sometimes  substantially)  with  the 
agencies'  increased  experience  with  the 
process.  In  some  cases,  it  is  simply  a 
function  of  the  agencies'  not  knowing 
how  much  information  to  provide  to 
enable  OIRA  to  agree  that  the  regulation 
is  non-significant.  In  other  cases,  the 
agencies  and  OMB  discuss  the  reasons 
for  their  different  judgments  so  that  the 
staffs  come  to  an  understanding  and 
agreement  on  the  definition  of 
significance. 

With  respect  to  timeliness,  the 
Executive  Order  establishes  strict  time 
limits  on  OIRA  review  in  most  cases  90 
days  to  balance  the  need  for  adequate 
time  to  conduct  review  with  the  need  to 
streamline  the  regulatory  process  and 
prevent  unwarranted  delay.  OIRA  has 
made  a  concerted  effort  to  meet  not  only 
the  letter  of  this  requirement,  but  its 
spirit  as  well,  and  this  goal  of  the  Order 
is  clearly  being  accomplished.  Of  the 
578  rules  received  and  reviewed 
between  October  and  March,  only  three 
were  extended  beyond  the  90-day  limit. 


Each  of  these  rules  was  extended  at  the 
request  of  the  regulating  agency  to 
permit  completion  of  interagency 
reviews  that  were  in  fact  concluded  in 
less  than  three  weeks  after  the  extension 
was  requested. 

In  addition,  the  Order  establishes 
disclosure  requirements  for  both  OIRA 
and  the  agencies  to  increase  openness, 
accessibility,  and  accountability.  On 
July  1.  1993.  as  one  of  her  first  actions, 
the  OIRA  Administrator  began  making 
available  a  daily  list  of  draft  agency 
regulations  under  review  at  OIRA.  This 
was  done  in  order  to  remove  the  stigma 
of  secrecy  that  had  previously 
characterized  regulatory  review,  and  to 
make  the  review  process  more 
transparent.  In  addition,  lists  and 
statistics  related  to  regulatory  review  for 
each  month  are  compiled  and  made 
available  by  early  the  following  month. 
Meetings  and  telephone  calls  with 
persons  outside  the  Executive  Branch 
on  regulations  under  review  are  now 
logged,  and  these  logs  are  made  publicly 
available.  And  other  material  related  to 
regulatory  review  is  kept  in  a  public  file, 
forwarded  to  the  agencies,  or  made 
available  upon  request,  in  accordance 
with  the  Order.  These  various 
disclosure  procedures  are  working  well 
and  have  helped  restore  the  integrity  of 
the  regulatory  review  process. 

Two  aspects  of  the  Executive  Order — 
the  regulatory  planning  mechanism  and 
review  of  existing  regulations — are  not 
covered  in  detail  in  the  report,  because 
although  both  are  underway  and  on 
schedule,  it  is  too  early  to  judge  their 
success.  The  regulatory  planning 
process  began  with  an  agencies  policy 
meeting  held  in  early  April  and 
guidance  on  the  process  issued  by  the 
OIRA  Administrator  immediately  after 
the  meeting.  This  began  the  planning 
cycle  that  will  result  in  the  publication 
of  the  Regulatory  Plan  in  October  1994. 
Regarding  review  of  existing 
regulations,  agencies  submitted  to  OIRA 
in  late  December  their  plans  for  review 
of  existing  regulations.  Several  of  the 
agencies  have  pubUshed  notices 
requesting  the  public  to  suggest 
candidates  for  review.  These  and  other 
approaches  to  reviewing  existing 
regulations  are  being  discussed  within 
the  RWG.  and  further  action  is  planned. 

In  the  memorandum  from  the 
President,  we  were  asked  to  identify  any 
provisions  of  the  Executive  Order  that 
should  be  changed.  As  noted  above,  it 
is  premature  to  make  specific 
recommendations.  We  have,  however, 
identified  a  number  of  issues  that 
warrant  further  consideration  and  that 
ultimately  may  require  changes  to  the 
Executive  Order,  its  implementation  by 
OIRA.  or  both. 


The  importance  of  regulations  in  our 
society  makes  it  imperative  that  the 
process  by  which  they  are  developed 
and  reviewed  be  characterized  by 
integrity  and  accountability.  During  the 
first  six  months  of  Executive  Order  No. 
12866.  we  have  made  major  strides 
toward  these  goals.  We  have  moved  the 
regulatory  process  from  one  criticized 
for  delay,  favoritism,  and  secrecy  to  one 
that  is  principled,  professional,  and 
productive.  Much  remains  to  be  done, 
but  we  have  made  a  strong  beginning. 

Report  on  Executive  Order  No.  12866 

May  1. 1994. 

On  September  30. 1993.  President 
Clinton  signed  Executive  Order  No. 
12866.  "Regulatory  Planning  and 
Review"  (attached).  On  that  same  day. 
he  issued  a  memorandum  directing  the 
Administrator  of  OMB's  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  to  "monitor  Iherj  review 
activities  over  the  next  six  months  and. 
at  the  end  of  this  period,  to  prepare  a 
report  on  Iher)  activities"  (attached). 
The  President  also  directed  that  "Itjhe 
report .  .  .  identify  any  provisions  of  the 
order  that,  based  on  (her)  experience  or 
on  comments  from  interested  persons, 
warrant  reconsideration  so  that  the 
purposes  and  objectives  of  this  order 
can  be  better  achieved."  He  directed 
that  this  report  be  submitted  to  the  Vice 
President  and  the  President  by  May  1, 
1994.  and  be  published  in  the  Federal 
Register. 

■fhis  report  will  describe  and 
comment  on  what  has  occurred  during 
the  first  six  months  of  implementation 
of  Executive  Order  No.  12866  (from 
October  1. 1993.  through  March  31. 
1994).  and  will  identify  issues  that 
could  lead  to  suggested  changes  in  the 
future.  Although  six  months  is  a  short 
time  to  bring  about  the  fundamental 
changes  in  the  Government's  regulatory 
process  envisioned  by  the  Executive 
Order,  the  outlines  of  the  new  system 
have  clearly  begun  to  emerge.  In  some 
cases,  we  can  point  to  unqualified 
successes:  in  others,  we  have 
encountered  unexpected  difficulties  in 
implementing  the  system.  To  a  large 
degree,  it  is  too  early  to  assess  the 
success  of  the  new  system. 

This  report  consists  of  four  chapters. 
The  first  section  introduces  the  subject 
with  a  brief  history  of  the  major 
regulatory  programs  of  the  U.S. 
Government  and  a  general  discussion  of 
the  nature  of  regulation.  The  second 
chapter  describes  the  Clinton 
Administration's  regulatory  philosophy 
and  the  objectives  of  Executive  Order 
No.  12866.  The  third  section  describes 
the  implementation  of  the  Executive 
Order  during  the  first  six  months.  The 
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fourth  section  comments  generally  on 
issues  raised  as  a  result  of  our 
experience  or  from  comments  received 
from  agencies  and  members  of  the 
public. 

I.  History  of  the  Regulatory  Programs  of 
the  U.S.  GoTenunent 

The  Federal  Government  affects  the 
lives  of  its  citizens  in  a  variety  of  ways 
through  taxation,  spending,  grants  and 
loans,  and  through  regulation.  Over 
time,  regulation  has  become 
increasingly  prevalent  in  our  society, 
and  the  importance  of  our  regulatory 
activities  cannot  now  be  overstated. 

The  History  of  Major  Begulatory 
Programs 

Federal  regulation  as  we  know  it 
began  in  the  late  19th  century  with  the 
creation  of  the  Interstate  Commerce 
Commission,  which  was  charged  with 
protecting  the  public  against  excessive 
and  discriminatory  railroad  rates.  The 
regulation  was  economic  in  nature, 
setting  rates  and  regulating  the 
provision  of  railroad  services.  Having 
achieved  some  success,  this 
administrative  model  of  an 
independent,  bipartisan  commission, 
reaching  decisions  through  an 
adjudicatory  approach,  was  used  for  the 
Federal  Trade  Commission  (1914),  the 
Water  Power  Commission  (1920)  (later 
the  Federal  Power  Commission),  and  the 
Federal  Radio  Commission  (1927)  (later 
the  Federal  Communications 
Commission).  In  addition,  during  the 
early  20th  century.  Congress  created 
several  other  agencies  to  regulate 
commercial  and  financial  systems — 
including  the  Federal  Reserve  Board 
(1913),  the  Tariff  Conunission  (1916), 
the  Packers  and  Stockyards 
Administration  (1916),  and  the 
Conmiodities  Exchange  Authority 
(1922) — and  to  ensure  the  purity  of 
certain  foods  and  drugs,  the  Food  and 
Drug  Administration  (1931). 

Federal  regulation  began  in  earnest  in 
the  1930s  with  the  implementation  of 
wide-ranging  New  Deal  regulatory 


regulatory  programs  were  implemented 
by  the  Federal  Home  Loan  Bank  Board 
(1932),  the  Federal  Deposit  Insurance 
Corporation  (1933),  the  Commodity 
Credit  Corporation  (1933),  the  Farm 
Credit  Administration  (1933),  the 
Securities  and  Exchange  Commission 
(1934),  and  the  National  Labor  Relations 
Board  (1935).  In  addition,  the 
jurisdiction  of  both  the  Federal 
Communications  Commission  and  the 
Interstate  Commerce  Commission  were 
expanded  to  regulate  other  forms  of 
commimications  (e.g..  telephone  and 


telegraph)  and  other  forms  of  transport 
(e.g..  trucking).  In  1938,  the  role  of  the 
Food  and  Drug  Administration  was 
expanded  to  include  prevention  of  harm 
to  consumers  in  addition  to  corrective 
action.  The  New  Deal  also  called  for  the 
establishment  of  the  Employment 
Standards  Administration  (1933).  and  of 
Social  Security  (1933)  and  related 
programs. 

A  second  burst  of  regulation  began  in 
the  late  1960s  with  the  enactment  of 
comprehensive,  detailed  legislation 
intended  to  protect  the  consumer, 
improve  environmental  quality, 
enhance  work  place  safety,  and  assure 
adequate  energy  supplies.  In  contrast  to 
the  pattern  of  economic  regulation 
adopted  before  and  during  the  New 
Deal,  the  new  social  regulatory 
programs  tended  to  cross  many  sectors 
of  the  economy  (rather  than  individual 
industries)  and  affect  industrial 
processes,  product  designs,  and  by- 
products (rather  than  entry,  investment, 
and  pricing  decisions). 

The  consumer  protection  movement 
led  to  creation  in  the  newly  formed 
Department  of  Transportation  of  several 
agencies  designed  to  improve 
transportation  safety.  They  included  the 
Federal  Highway  Administration  (1966). 
which  sets  highway  and  heavy  truck 
safety  standards:  the  Federal  Railroad 
Administration  (1966).  which  sets  rail 
safety  standards;  and  the  National 
Highway  Traffic  Safety  Administration 
(1970).  which  sets  safety  standards  for 
automobiles  and  light  trucks. 
Regulations  were  also  authorized 
pursuant  to  the  Truth  in  Lending  Act, 
the  Equal  Credit  Opportunity  Act,  the 
Consumer  Leasing  Act,  and  the  Fair 
Debt  Collection  Practices  Act.  The 
National  Credit  Union  Administration 
(1970)  and  the  Consumer  Product  Safety 
Commission  (1972)  were  also  created  to 
protect  consumer  interests. 

In  1970,  the  Environmental  Protection 
Agency  was  created  to  consolidate  and 
expand  environmental  protection 
programs.  Its  regulatory  authority  was 
expanded  through  the  Clean  Air  Act 
(1970),  the  Qean  Water  Act  (1972),  the 
Safe  Drinking  Water  Act  (1974).  the 
Toxic  Substances  Control  Act  (1976), 
and  the  Resource  Conservation  and 
Recovery  Art  (1976).  This  effort  to 
improve  environmental  protection  also 
led  to  the  creation  of  the  Materials 
Transportation  Board  (1975)  (now  part 
of  the  Research  and  Special  Programs 
Administration  in  the  Department  of 
Transportation)  and  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (1977)  in  the  Department 
of  the  Interior. 

The  Occupational  Safety  and  Health 
Administration  (1970)  was  established 


in  the  Department  of  Labor  to  enhance 
work  place  safety.  It  was  followed  by 
the  Mining  Enforcement  and  Safety 
Administration  (1973),  now  the  Mine 
Safety  and  Health  Administration,  also 
in  the  Department  of  Labor.  The  Pension 
Benefit  Guaranty  Corporation  was 
directed  to  administer  pension  plan 
insurance  systems  in  1974. 

Also  in  the  1970s,  the  Federal 
Government  attempted  to  address  the 
problems  of  the  dwindling  supply  and 
the  rising  costs  of  energy.  In  1973,  the 
Federal  Energy  Administration  (FEA) 
was  directed  to  manage  short-term  fuel 
shortage.  Less  than  a  year  later,  the 
Atomic  Energy  Commission  was 
divided  into  the  Energy  Research  and 
Development  Administration  (ERDA) 
and  an  independent  Nuclear  Regulatory 
Commission.  In  1977,  the  FEA,  ERDA, 
the  Federal  Power  Commission,  and  a 
number  of  other  energy  program 
responsibilities  were  merged  into  the 
Department  of  Energy  and  the 
independent  Federal  Energy  Regulatory 
Commission. 

Another  significant  regulatory  agency, 
the  Department  of  Agriculture  (1862), 
has  grown  over  time  so  that  it  now 
regulates  the  price,  production,  import, 
and  export  of  agricultural  crops:  the 
safety  of  meat,  poultry,  and  certain  other 
food  products:  a  wide  variety  of  other 
agricultural  and  farm-related  activities: 
and  broad-reaching  welfare  programs. 
Agriculture  regulatory  authorities  have 
changed  over  time,  but  now  include  the 
U.S.  Forest  Service  (1905),  the  Farmers 
Home  Administration  (1921),  the  Soil 
Conservation  Service  (1935),  the 
Agricultural  Stabilization  and 
Conservation  Service  (1961).  the  Food 
and  Nutrition  Service  (1969).  the 
Agricultural  Marketing  Service  (1972), 
the  Federal  Grain  Inspertion  Service 
(1976).  the  Anima)  and  Plant  Health 
Inspection  Service  (1977).  the  Foreign 
Agricultural  Service  (1974).  The  Food 
Safety  and  Inspection  Service  (1981). 
and  the  Rural  Development 
Administration  (1990). 

The  consequence  of  the  long  history 
of  regulatory  activities  is  that  Federal 
regulations  now  affect  virtually  all 
individuals,  businesses.  State,  local,  and 
tribal  governments,  and  other 
organizations  in  virtually  every  aspect 
of  their  lives  or  operations.  Some  rules 
are  based  on  old  statutes:  others  on 
relatively  new  ones.  Some  regulations 
are  critically  important  (such  as  the 
safety  criteria  for  airlines  or  nuclear 
power  plants):  some  are  relatively  trivial 
(such  as  setting  the  times  that  a  draw 
bridge  may  be  raised  or  lowered).  But 
each  has  the  force  and  effect  of  law  and 
each  must  be  taken  seriously. 
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The  Nature  of  Regulation 

It  is  conventional  wisdom  that 
competition  in  the  marketplace  is  the 
most  effective  regulator  of  economic 
activity.  Why  then  is  there  so  much 
regulation?  The  answer  is  that  markets 
are  not  always  perfect  and  when  that 
occurs,  society's  resources  may  be 
imperfectly  or  inefficiently  used.  The 
advantage  of  regulation  is  that  it  can 
improve  resource  allocation  or  help 
obtain  other  societal  benefits.  For 
example,  consider  the  following 
situations: 

— Certain  markets  may  not  be 
sufficiently  competitive,  thus 
potentially  subjecting  consumers  to 
the  harmful  exercise  of  market  power 
(such  as  higher  prices  or  artificially 
limited  supplies).  Regulation  can  be 
used  to  promote  competition  (for 
example,  removing  barriers  to  entry) 
and  to  ensure  that  firms  engage  in  fair 
trade  practices  such  as  the  sale  of 
dangerous  substances. 
— In  an  unregulated  market,  firms  and 
individuals  may  impose  costs  on 
others — including  future  generations 
that  are  not  reflected  in  the  prices  of 
the  products  they  buy  and  sell.  They 
may  pollute  streams,  cause  health 
hazards,  or  endanger  the  safety  of 
their  workers  or  customers. 
Regulation  can  be  used  to  r«duce 
these  harmful  effects  by  prohibiting 
certain  activities  or  imposing  the 
societal  costs  of  the  activity  in 
question  on  those  causing  harm.  One 
goal  of  regulation  is  to  induce  private 
parties  to  act  as  they  would  if  they 
had  to  bear  the  full  costs  that  they 
impose  on  others. 
— Similarly,  in  an  unregulated  market, 
firms  and  individuals  may  not  have 
incentives  to  provide  individuals  with 
accurate  or  sufficient  information 
needed  to  make  intelligent  choices. 
Firms  may  mislead  consumers  or  take 
advantage  of  consumer  ignorance  to 
market  unsafe  or  risky  products. 
Regulation  may  be  needed  to  require 
disclosure  of  information,  such  as  the 
possible  side  effects  of  a  drug,  the 
contents  of  a  food  or  packaged  good, 
the  energy  efficiency  of  an  appliance, 
or  the  full  cost  of  a  home  mortgage. 
— Even  when  consumers  have  full 
information,  the  Government  may 
wish  to  protect  individuals,  especially 
children,  from  their  own  actions. 
Regulation  may  thus  be  used  to 
restrict  certain  unacceptable  or 
hannhil  practices. 
— Regulation  can  also  be  beneficial  in 
achieving  goals  that  reflect  our 
national  values,  such  as  equal 
opportunity  and  universal  education, 
or  a  respect  for  individual  privacy. 


There  are  also  many  potential 
disadvantages  of  regulating,  to  the 
Government,  to  those  regulated,  and  to 
society  at  large. 

— The  direct  costs  of  administering, 
enforcing,  and  complying  with 
regulations  may  be  substantial.  Some 
of  these  costs  may  be  borne  by  the 
Government,  while  others  are  paid  for 
by  firms  and  individuals,  eventually 
being  reflected  in  the  form  of  higher 
prices,  lower  wages,  reduced  output, 
and  investment,  research,  and 
expansion  foregone. 
— There  are  also  disadvantages  of 
regulation  that  are  difficult  to 
measure,  such  as  adverse  effects  on 
flexibility  and  innovation,  which  may 
impair  productivity  and 
competitiveness  in  the  global 
marketplace,  and  counterproductive 
private  incentives,  which  may  distort 
investment  or  reduce  needed 
supporting  activities. 
In  short,  regulations  (like  other 
instruments  of  govermnent  policy)  have 
enormous  potential  for  both  good  and 
harm.  Well-chosen  and  carefully  crafted 
regulations  can  protect  consumers  from 
dangerous  products  and  ensure  they 
have  information  to  make  informed 
choices.  Such  regulations  can  limit 
pollution,  increase  worker  safety, 
discourage  unfair  business  practices, 
and  contribute  in  many  other  ways  to  a 
safer,  healthier,  more  productive,  and 
more  equitable  society.  Excessive  or 
poorly  designed  regulations,  by  contrast, 
can  cause  confusion  and  delay,  give  rise 
to  unreasonable  compliance  costs  in  the 
form  of  capital  investments  and  on- 
going paperwork,  retard  innovation, 
reduce  productivity,  and  accidentally 
distort  private  incentives. 

The  challenge  for  regulators  is  to 
approach  their  task  with  an  appreciation 
and  respect  for  the  complexity  of  the 
problems  they  must  solve  and  the 
diversity  of  the  individuals  and 
institutions  their  work  affects.  In  doing 
this,  they  need  to  balance  a  number  of 
conflicting  objectives,  to  apply 
sensitivity  and  judgment  to  the  best 
available  Information,  and  ultimately  to 
achieve  the  most  effective  means  to  the 
desired  ends.  The  efforts  to  do  this, 
especially  in  the  recent  past,  have  not 
been  particularly  successful,  and  the 
American  people  have  indicated  their 
irritation,  if  not  anger,  at  the  maze  of 
inconsistent,  duplicative,  and  excessive 
rules  that  can  cause  more  barm  than 
good. 

Executive  Order  No.  12866  was 
developed  to  bring  the  Government  back 
to  the  task  at  hand — ^to  design  sensible 
regulations  that  improve  the  quality  of 
our  life  without  imposing  unnecessary 


costs  and  to  do  so  in  a  way  that  is 
efficient,  fair,  and  accountable  to  the 
American  people. 

II.  The  Objectives  of  Executive  Order 
No.  12B66 

Executive  Order  No.  12866  clearly 
articulates  President  Clinton's 
regulatory  philosophy  and  his  view  of 
how  the  nation's  regulatory  system 
should  work.  Most  fundamentally,  as 
the  Order  states  in  its  opening  lines: 

The  American  people  deserve  a 
regulatory  system  that  works  for  them, 
not  against  them:  a  regulatory  system 
that  protects  and  improves  their  health, 
safety,  environment,  and  well-being  and 
improves  the  performance  of  the 
economy  without  imposing 
unacceptable  or  unreasonable  costs  on 
society;  regulatory  policies  that 
recognize  that  the  private  sector  and 
private  markets  are  the  best  engine  for 
economic  grovrth;  regulatory  approaches 
that  respect  the  role  of  State,  local,  and 
tribal  governments;  and  regulations  that 
are  effective,  consistent,  sensible,  and 
understandable. 

The  Order  sets  out  specific  goals: 

The  objectives  of  this  Executive  Order 
are  to  enhance  planning  and 
coordination  with  respect  to  both  new 
and  existing  regulations;  to  reaffirm  the 
primacy  of  Federal  agencies  in  the 
regulatory  decision-making  process;  to 
restore  the  integrity  and  legitimacy  of 
regulatory  review  and  oversight;  and  to 
make  the  process  more  accessible  and 
open  to  the  public. 

In  its  first  section.  Executive  Order 
No.  12866  sets  forth  the  specific 
philosophy  and  principles  that  are  to 
govern  regulatory  development.  This  is 
worth  quoting  at  this  point  because  it  so 
succinctly  describes  the  philosophy  that 
the  Order  is  established  to  implement: 

Federal  agencies  should  promulgate 
only  such  regulations  as  are  required  by 
law,  are  necessary  to  interpret  the  law, 
or  are  made  necessary  by  compelling 
public  need,  such  as  material  failures  of 
private  markets  to  protect  or  improve 
the  health  and  safety  of  the  public,  the 
environment,  or  the  well-being  of  the 
American  people.  In  deciding  whether 
and  how  to  regulate,  agencies  should 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives,  including  the 
alternative  of  not  regulating.  Costs  and 
benefits  shall  be  understood  to  include 
both  quantifiable  measures  (to  the 
fullest  extent  that  these  can  be  usefully 
estimated)  and  qualitative  measures  of 
costs  and  benefits  that  are  difficult  to 
quantify,  but  nevertheless  essential  to 
consider.  Further,  in  choosing  among 
alternative  regulatory  approaches, 
agencies  should  select  those  approaches 
that  maximize  net  benefits  (including 
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potential  economic,  environmental, 
public  health  and  safety,  and  other 
advantages;  distributive  impacts:  and 
equity),  unless  a  statute  requires  another 
regulatory  approach. 

Begulatory  Principles 

The  Order  then  lists  12  principles  of 
regulation  (Section  1(b))  that,  to  the 
extent  permitted  by  law,  agencies  are  to 
follow  when  considering  and 
developing  regulating.  These  principles 
can  be  viewed  as  a  series  of  questions 
to  be  raised  by  the  agency,  begins  with 
identifying  the  problem  the  agency  is 
trying  to  solve  or  the  situation  it  is 
trying  to  change.  How  serious  is  it. 
compared  with  other  problems  the 
agency  faces?  What  will  this  proposed 
regulation  do?  How  sure  is  the  agency 
that  it  will  do  it?  Will  the  proposed 
regulation  have  any  unintended 
benefits?  Any  unintended  costs?  Create 
any  counterproductive  private 
incentives?  Is  there  any  other  approach 
that  would  achieve  the  same  objective 
better?  Is  there  a  way  of  modifying  the 
proposed  regulation  to  achieve  greater 
benefits  for  the  same  costs  or  to  achieve 
the  same  benefits  for  fewer  costs? 

Two  themes  emerge  from  these 
principles:  the  need  for  data  and  for 
analysis,  particularly  of  alternative  ways 
to  solve  the  problem.  It  is  the 
responsibility  of  regulators  to  obtain  and 
rely  on  the  best  reasonably  obtainable 
scientiflc,  technical,  or  economic  data, 
as  may  be  called  for  in  a  particular 
instance.  The  data  should  be  assembled 
and  analyzed  objectively,  without 
preconceived  notions  of  the  outcome.  At 
the  same  time,  it  is  clear  that  as  the  state 
of  scientific  knowledge  advances, 
technology  develops  and  changes,  and 
economic  forecasts  are  revised,  there 
may  be  legitimate  disputes  about  what 
constitutes  the  best  available  data.  That 
being  the  case,  the  quest  for  the  best 
should  not  be  the  enemy  of  the 
practicable. 

It  is  also  the  responsibility  of 
regulators  to  be  disciplined  in  analyzing 
the  benefits  and  costs  of  proposed 
regulations  and  alternative  ways  of 
solving  the  problem,  so  that  they  can 
attest  not  only  that  the  benefits  of  their 
regulations  outweigh  their  costs,  but 
also  that  their  regulations  are  designed 
in  the  most  cost-effective  manner 
possible.  Such  a  statement  of  principle 
would  not  seem  to  be  controversial,  yet 
the  use  of  benefit-cost  analysis  has  been 
one  of  the  most  contentious  issues  in 
the  regulatory  arena  during  the  last 
twelve  years. 

Those  who  criticize  benefit-cost 
analyses  believe  that  it  is  often  difficult 
(or  even  impossible  or  morally 
improper)  to  quantify  or  place  a  dollar 


value  on  such  benefits  as  lives  saved, 
improved  air  quality,  or  reduced 
discrimination.  Others  believe  that 
while  it  may  be  difficult  to  quantify  or 
place  a  dollar  value  on  certain  costs — 
such  as  reduced  flexibility,  the  loss  of 
innovation,  or  counterproductive 
incentives  to  cheat — generally  costs  are 
easier  to  measure  than  benefits,  so  that 
undertaking  a  benefit-cost  analysis  will, 
they  believe,  skew  the  decision-making 
process  against  the  adoption  of  needed 
regulations. 

While  there  is  no  easy  response  to 
these  concerns,  the  Executive  Order 
stresses  not  only  that  the  anticipated 
effects  of  a  regulation  should  be 
quantified  to  the  extent  possible,  but 
also  that  those  that  cannot  be 
quantified — whether  they  be  benefits  or 
costs — should  nevertheless  be 
considered.  This  underscores  that  the 
decision-maker  should  consider  all  of 
the  anticipated  effects  in  deciding 
whether,  on  balance,  society  as  a  whole 
will  benefit  from  the  proposed 
regulatory  action. 

Responsibilities  of  the  Various 
Participants 

How  these  objectives  are  to  be 
incorporated  into  a  regulatory  system  is 
the  subject  of  the  rest  of  the  Executive 
Order.  It  begins  by  affirming  the 
primacy  of  the  regulatory  agencies,  the 
legitimacy  of  centralized  review,  and 
the  areas  of  responsibilities  for  each. 

The  process  of  developing  regulations 
must  begin  with  the  agencies  to  which 
Congress  has  assigned  statutory 
regulatory  authority  and 
responsibilities.  These  agencies  are  the 
repositories  of  significant  substantive 
expertise  and  experience  in  a  particular 
field.  An  agency's  activities  are 
sometimes  driven  by  statutory 
mandates:  there  is  also  frequently  a 
substantial  amount  of  discretion 
involved.  In  either  event,  it  is  the 
agency  itself  that  must  be  responsible 
for  carefully  identifying  the  problem  to 
be  addressed,  analyzing  the  source  of 
the  problem  (including  whether  existing 
regulations  or  other  laws  have  created, 
or  contributed  to,  the  problem  and 
whether  those  regulations  or  other  laws 
can  be  modified  to  achieve  the 
regulatory  goals  more  effectively), 
assessing  the  importance  of  that 
problem,  and  determining  the  proper 
solution  to  it. 

The  Order  assigns  the  task  of 
centralized  review  to  OMB's  OIRA, 
which  in  the  words  of  the  Executive 
Order,  is  the  "repository  of  expertise 
concerning  regulatory  issues,  including 
methodologies  and  procedures  that 
affect  more  than  one  agency,  this 
Executive  Order,  and  the  President's 


regulatory  policies."  With  such 
expertise,  OIRA's  role  is  to  "ensure  that 
regulations  are  consistent  with 
applicable  law,  the  President's 
priorities,  and  the  principles  set  forth  in 
this  Executive  Order,  and  that  decisions 
made  by  one  agency  do  not  conflict  with 
the  policies  or  actions  taken  or  planned 
by  another  agency."  (Section  2(b).) 

The  Vice  President  is  designated  as 
"the  principal  advisor  to  the  President 
on  . . .  regulatory  policy,  planning,  and 
review."  The  Order  also  names  12 
White  House  regulatory  policy 
"Advisors"  who  are  to  assist  the 
President  and  Vice  President  in 
specified  tasks.  These  include:  (1)  The 
Director  of  OMB:  (2)  the  Chair  (or 
another  member)  of  the  Council  of 
Economic  Advisors  (CEA):  (3)  the 
Assistant  to  the  President  for  Economic 
Policy  (NEC);  (4)  the  Assistant  to  the 
President  for  Domestic  Policy  (DPC):  (5) 
the  Assistant  to  the  President  for 
National  Security  Affairs  (NSA);  (6)  the 
Assistant  to  the  President  for  Science 
and  Technology  (OSTP);  (7)  the 
Assistant  to  the  President  for 
Intergovernmental  Affairs  (IGA):  (8)  the 
Assistant  to  the  President  and  Stafi 
Secretary:  (9)  the  Assistant  to  the 
President  and  Chief  of  Staff  to  the  Vice 
President  (OVP);  (10)  the  Assistant  to 
the  President  and  Counsel  to  the 
President:  (11)  the  Deputy  Assistant  to 
the  President  and  Director  of  the  White 
House  Office  on  Environmental  Policy 
(OEP);  and  (12)  the  Administrator  of 
OIRA,  who  is  to  "coordinate 
communications  relating  to  this 
Executive  Order  among  the  agencies, 
OMB,  the  other  Advisors,  and  the  Office 
of  the  Vice  President."  (Section  2(c).) 

Scope  of  the  Executive  Order 

The  scope  of  the  Order  is  set  forth  in 
several  different  sections.  "Regulation" 
and  "regulatory  action,"  the  subject  of 
the  planning  and  review  provisions  of 
the  Order,  are  defined,  as  are 
exemptions  from  the  definitions,  such 
as  formal  rulemaking,  rules  pertaining 
to  military  or  foreign  affairs,  and  rules 
limited  to  agency  organization, 
management,  and  personnel  matters. 
(Section  3(d).)  In  addition,  the  OIRA 
Administrator  is  given  the  authority  to 
exempt  any  other  category  of 
regulations.  (Section  3(d)(4).) 
"Regulation"  and  "regulatory  action" 
are  the  operative  terms  used  throughout 
the  Order.  They  are  defined  to  include 
any  regulatory  pronouncement, 
regardless  of  form,  that  has,  or  is 
expected  to  lead  to  a  promulgation  that 
has  the  force  and  effect  of  law.  Thus, 
certain  guidance  documents,  directives, 
notices  of  inquiry,  policy  statements, 
and  the  like  may  be  included  under  the 
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Order  depending  on  the  extent  to  which 
the  agency  intends  to  enforce  their 
terms  and  conditions. 

In  general,  the  Order  focusses  on 
"significant  regulatory  actions."  rather 
than  all  regulations  or  regulatory 
actions.  This  is  an  important  distinction 
between  this  Order  and  its  predecessor, 
Executive  Order  No.  12291.  This  Order 
makes  clear,  among  other  things,  that 
centralized  review  is  to  be  focussed  on 
the  most  important  regulatory  actions, 
where  OIRA's  limited  resources  can  be 
expected  to  have  maximum  beneficial 
effect.  Consistent  with  the  spirit  of  the 
primacy  of  agencies  for  regulatory 
decisions  and  the  streamlining  of  the 
regulatory  process,  the  agencies 
themselves  are  solely  responsible  for 
review  of  non-significant  regulatory 
actions. 

A  significant  regulatory  action  is 
defined  to  mean  any  regulatory  action 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
(Section  3(0) 

The  Order  applies  as  a  whole  to  all 
Federal  agencies,  with  the  exception  of 
the  independent  regulatory  agencies. 
However,  the  independent  regulatory 
agencies  are  requested  on  a  volimtary 
basis  to  adhere  to  the  statement  of 
regulatory  philosophy  and  the 
regulatory  principles  that  may  be 
pertinent  to  their  activities.  Moreover, 
these  independent  agencies  are 
included  within  the  provisions  relating 
to  the  planning  process.  (Section  4(b) 
and  Section  4(c).) 

Planning  and  Coordination 

The  objective  of  the  planning  process 
it  to  identify  significant  issues  early  in 
the  course  of  regulatory  development  so 
that  appropriate  coordination  can  be 
conducted  at  the  beginning  of  the 
process  rather  than  at  the  end. 
Specifically,  the  purpose  of  the 
planning  and  coordinating  mechanisms 
«et  up  by  the  Order  is: 


|T|o  provide  for  coordination  of 
regulations,  to  maximize  consultation 
and  the  resolution  of  potential  conflicts 
at  an  early  stage,  to  involve  the  public 
and  its  State,  local,  and  tribal  officials 
in  regulatory  planning,  and  to  ensure 
that  new  or  revised  regulations  promote 
the  President's  priorities  and  the 
principles  set  forth  in  this  Executive 
Order.  (Section  4.) 

First,  the  Order  establishes  a  planning 
cycle  that  begins  with  a  meeting, 
convened  by  the  Vice  President,  with 
the  regulatory  policy  advisors  and  the 
heads  of  agencies  to  discuss  priorities 
and  to  coordinate  regulatory  efforts  to  be 
accomplished  in  the  upcoming  year 
(Section  4(a)).  The  Order  recognizes  the 
continued  utility  of  the  "Unified 
Regulatory  Agenda,"  a  compilation  of 
"all  regulations  under  development  or 
review,"  to  be  published  as  specified  by 
the  Administrator.  (Section  4(b).)  The 
Order  also  calls  for  agencies  to  develop 
a  "Regulatory  Plan"  (Section  4(c)).  a 
description  of  the  "most  important 
significant  regulatory  actions  that  the 
agency  reasonably  expects  to  issue  in 
proposed  or  final  form  in  that  fiscal  year 
or  thereafter."  Agencies'  plans  are  to  be 
submitted  to  OIRA  by  June  1st  of  each 
year,  and  are  then  to  be  coordinated 
with  various  affected  agencies  and  the 
regulatory  policy  advisors.  After 
appropriate  consultation  and 
coordination,  the  Plan  is  to  be  published 
annually  in  the  October  publication  of 
the  Unified  Regulatory  Agenda. 

Another  vehicle  for  increased 
coordination  and  cooperation  regarding 
regulatory  affairs  among  agencies  and 
between  the  Executive  Oflice  of  the 
President  and  the  agencies  is  the 
Regulatory  Working  Group  (RWG). 
(Section  4(d).)  The  RWG— which  is  to 
meet  at  least  quarterly — is  to  be  chaired 
by  the  OIRA  Administrator,  and  consist 
of  representatives  of  the  regulatory 
policy  advisors  and  the  heads  of 
agencies  determined  to  have  significant 
domestic  regulatory  responsibility.  The 
Order  sets  forth  specific  tasks  for  the 
RWG: 

To  assist  agencies  in  identifying  and 
analyzing  important  regulatory  issues 
(including  among  others  (1)  The 
development  of  innovative  regulatory 
techniques,  (2)  the  methods,  efficacy, 
and  utility  of  comparative  risk 
assessment  in  regulatory  decision- 
making, and  (3)  the  development  of 
short  forms  and  other  streamlined 
regulatory  approaches  for  small 
businesses  and  other  entities.) 

In  order  for  agencies  to  implement  the 
Order's  philosophy  regarding 
accountability,  planning,  and 
coordiiMtion,  it  is  necessary  for  a  very 
senior  official  with  sufficient  authority 


to  be  given  responsibility  for  these 
functions.  The  Order  thus  requires  each 
agency  to  appoint  a  Regulatory  Policy 
Officer  (RPO)  (Section  6(a)(2)).  The  RPO 
is  to  report  to  the  agency  head  and  is  to 
oversee  in  the  agency  "the  development 
of  effective,  innovative,  and  least 
burdensome  regulations  and  to  further 
the  principles  set  forth  in  this  Executive 
Order."  In  most  cases,  the  RPO  also 
serves  as  the  agency's  representative  on 
the  RWG. 

To  ensure  improved  coordination 
between  the  Goverrunent  and  the 
public,  the  Order  also  requires  the  OIRA 
Administrator  to  meet  quarterly  with 
representatives  of  State,  local,  and  tribal 
governments,  and  to  convene,  from  time 
to  time,  conferences  with 
representatives  of  businesses, 
nongovernmental  organizations,  and  the 
public  to  discuss  regulatory  issues  of 
common  concern.  (Section  4(e).) 

Centralized  Review  Process 

A  large  part  of  the  Order  is  devoted 
to  the  processes  for  implementing 
centralized  regulatory  review  (Section 
6).  including  a  mechanism  for  resolving 
disputes  that  may  result  from  such 
review  (Section  7).  In  the  most  recent 
Administration,  centralized  review  was 
highly  controversial  and  vigorously 
attacked  by  critics  who  believed  that  it 
had  been  misused.  Yet.  few  really 
challenge  the  notion  that  it  is 
appropriate  for  the  President  to  provide 
an  opportunity  for  an  appraisal — 
detached  from  the  originating  agency's 
legitimate  focus  on  its  programmatic 
goals — as  to  whether  the  agency's 
regulatory  activities  are  consistent  with 
and  further  the  President's  overall 
objectives  and  regulatory  philosophy. 
Centralized  review  also  provides  an 
effective  vehicle  for  ensiuing  that 
decisions  made  by  one  agency  do  not 
conflict  with  policies  or  actions  taken  or 
planned  by  other  agencies— on 
increasingly  important  function  as  the 
decentralized  government  takes  on 
increasingly  complex  responsibilities. 
And  centralized  review  can  be  helpful 
in  identifying  a  particular  success  story, 
or  a  particular  mistake,  by  an  agency 
that  can  provide  important  information 
for  other  agencies  facing  the  same  or 
similar  problems. 

Some  of  the  problems  with  the  way 
centralized  review  has  been 
implemented  in  the  past  can  be  reduced 
if  the  agency  rule-writers  and  the 
reviewer  become  engaged  sooner  rather 
than  later  in  the  regulatory  process. 
After  an  agency  has  spent  years,  and 
substantial  intellectual  resources  in 
producing  a  proposed  regulation,  it  is 
difficult  for  it  to  be  receptive  and 
responsive  to  comments  questioning  the 
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fundamental  premises  on  which  the 
regulation  is  based  regardless  of  the 
merits  of  those  comments.  Recognizing 
the  benefits  of  advance  planning  and 
coordination  in  identifying  and  more 
importantly  resolving  major  issues  early 
in  the  process.  Section  6  establishes  a 
process  that  focusses  on  selectivity  and 
early  determination  of  what  is 
important,  or  "significant." 

The  process  begins  with  the  agency 
submitting  to  OIRA  a  list  of  planned 
regulatory  actions  (Section  6(a)l3)(A)), 
indicating  those  the  agency  believes  to 
be  "significant  regulatory  actions",  as 
deflned  in  Section  3(f).  OIRA  then  has 
ten  working  days  to  notify  the  agency 
that  it  has  determined  that  a  listed 
regulation  is  a  "significant  regulatory 
action."  Those  regulatory  actions  that 
both  OIRA  and  the  agency  agree  are  not 
significant  are  not  subject  to  review. 
Also,  the  OIRA  Administrator  may 
waive  review  of  any  regulatory  action 
designated  by  the  agency  as  significant. 

For  regulatory  actions  designated  as 
significant,  the  agency  is  to  send  the 
draft  rule  and  an  assessment  of  its  costs 
and  benefits  to  OIRA  for  review. 
Additional  and  more  extensive  analysis 
is  necessary  if  the  rule  is  "economically 
significant."  (A  regulatory  action  is 
economically  significant  within  the 
meaning  of  the  Executive  Order  if  it 
appears  that  it  will  "have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities."  (Section 
3(f)(1).)  For  an  economically  significant 
rule,  the  agency,  unless  it  is  prohibited 
by  law,  is  to  submit  with  the  rule  an 
assessment,  including  the  underlying 
analysis,  of  the  anticipated  benefits,  the 
anticipated  costs,  and  of  the  costs  and 
benefits  of  "potentially  effective  and 
reasonable  feasible  alternatives." 
(Section  6(a)(3)(C).) 

Section  6  also  seeks  to  eliminate 
unwarranted  delays  in  the  regulatory 
review  process  by  establishing 
deadlines  within  which  OIRA  must 
complete  its  review.  (Section  6(b)(2).) 
For  preliminary  regulatory  actions  prior 
to  a  Notice  of  Proposed  Rulemaking, 
such  as  a  notice  of  inquiry  or  advance 
notice  of  proposed  rulemaking,  OIRA 
must  conclude  review  within  10 
working  days.  For  most  submissions. 
OIRA  must  conclude  review  within  90 
calendar  days,  except  thatif  OIRA  has 
previously  reviewed  a  submission  and 
there  is  no  material  change  at  its  next 
sUge,  OIRA  must  complete  its  review 
within  45  days.  In  some  cases 
•xtensions  of  review  may  be  needed. 


The  Order  allows  the  review  period  to 
be  extended  upon  written  approval  of 
the  Director  of  OMB  or  at  the  request  of 
the  agency  head.  Finally,  if  the  OIRA 
Administrator  returns  a  regulatory 
action  to  the  agency  for  further 
consideration,  this  action  is  to  be  done 
in  vmting  and  is  to  include  an 
explanation  for  the  return,  including  the 
pertinent  provision  of  the  Order  that  is 
the  basis  for  the  return. 

Openness:  Public  Involvement  and 
Disclosure 

The  Order  speaks  not  only  to  the 
relationship  between  the  centralized 
reviewer  and  the  agencies,  but  also  to 
the  relationship  between  both  of  them 
and  the  pubUc.  It  is  essential  that  the 
public  be  involved  in  the  rulemaking 
process  those  benefitting  from,  those 
incidentally  affected  by.  as  well  as  those 
who  might  be  burdened  by.  the 
proposed  regulations.  The  public  will 
often  be  able  to  corroborate  the 
information  that  the  agency  already  has 
in  its  possession,  or  provide  additional 
relevant  information  to  the  agency.  The 
public  can  also  provide  a  useful  reality 
check  on  the  agency's  proposal. 

While  the  Administrative  Procedure 
Act,  5  U.S.C.  §551,  etseq.,  the  agency's 
organic  statute,  and  the  agency's 
internal  rules  provide  for  public  input, 
the  Order  reflects  the  fact  that  more  can 
be  done  to  involve  the  public  in  the 
rulemaking  process,  particularly  in  the 
early  stages  (before  a  formal  notice  of 
proposed  rulemaking  is  issued). 
Specifically,  the  Order  reouires  each 
agency  to  "provide  the  public  with 
meaningful  participation  in  the 
regulatory  process,"  including  "a 
meaningfiil  opportunity  to  comment  on 
any  proposed  regulation,  which  in  most 
cases  should  include  a  comment  period 
of  not  less  than  60  days."  (Section 
6(a)(1).)  The  Order  also  encourages 
agencies  "to  explore  and,  where 
appropriate,  use  consensual 
mechanisms  for  developing  regulations, 
including  negotiated  rulemaking." 
(Section  6(a)(1).)  An  open  and  easily 
accessible  process  generally  improves 
the  basis  for  decision-making,  increases 
accountability  on  the  part  of  the  agency, 
and  generally  enhances  the  prospect  for 
acceptance  of  the  final  product  by  the 
regulated  industry. 

To  increase  the  openness  and 
accountability  of  the  regulatory  review 
process  itself,  the  Order  sets  forth 
certain  disclosure  responsibilities  for 
both  the  agencies  and  OIRA.  After  a 
regulatory  action  has  been  issued,  the 
agency  is  to  make  available  to  the  public 
the  material  that  the  Order  requires  to 
have  been  submitted  to  OIRA  for 
review.  The  agency  is  also  to  identify  for 


the  public  the  "substantive  changes 
between  the  draft  submitted  to  OIRA  for 
review  and  the  action  subsequently 
announced,"  as  well  as  identifying 
those  changes  that  were  made  at  the 
suggestion  or  recommendation  of  OIRA. 
(Section  6(a)(3)(E).) 

OIRA  too  is  subject  to  a  variety  of 
disclosure  procedures.  (Section  6fb)(4).) 
Regarding  regulatory  actions  under 
review  at  OIRA,  only  the  OKA 
Administrator  or  a  particular  designee  is 
to  receive  oral  communications  from 
persons  not  employed  by  the  Executive 
Branch.  If  meetings  are  held  with  such 
persons,  OIRA  is  to  invite  a 
representative  from  the  appropriate 
agency  to  be  present.  Within  10  working 
days  OIRA  will  forward  to  the  agency  a 
copy  of  all  written  communications 
received  from  persons  outside  the 
Executive  Branch,  as  well  as  the  names 
and  dates  of  individuals  involved  in 
substantive  oral  communications.  OIRA 
is  also  to  maintain  a  publicly  available 
log  that  includes  a  notation  of  all 
written  communications  forwarded  to 
an  agency  and  the  dates,  names  of 
individuals,  and  subject  matter 
discussed  in  substantive  oral 
communications  between  OIRA  and 
persons  outside  the  Executive  Branch. 
In  addition,  OIRA  will  make  available 
the  status  of  all  regulatory  actions  under 
review.  Finally,  after  publication  or 
issuance  of  a  regulatory  action,  OIRA 
will  make  available  all  dociunents 
exchanged  between  OIRA  and  the 
agency  during  the  review. 

The  Order  also  provides  a  dispute 
resolution  mechanism,  in  the  event  that 
the  Administrator  of  OIRA  cannot 
resolve  a  disagreement  between  or 
among  agency  heads  or  between  OMB 
and  an  agency.  (Section  7).  In  that  event, 
the  issue  will  be  decided  by  the 
President  or  the  Vice  President  acting  at 
his  behest.  Resolution  of  an  issue  under 
this  section  may  be  requested  only  by 
the  Director  of  OMB,  the  head  of  the 
issuing  agency,  or  the  head  of  an  agency 
with  a  significant  interest  in  the 
outcome.  Such  review  will  specifically 
not  be  undertaken  at  the  request  of  any 
other  persons. 

Review  of  Existing  Regulations 

The  Order  establishes  an  ongoing 
process  whereby  agencies  will  review 
existing  regulations  (Section  5). 
Agencies  were  required  to  submit  to 
OIRA  by  December  31, 1993,  a  plan 
under  which  the  agency  will 
periodically  review  its  existing 
significant  regulations  to  determine 
whether  any  such  rules  should  be 
modified  or  eliminated.  The 
Administrator  of  OIRA  is  directed  to 
work  with  the  RWG  and  others.  State, 
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local  and  tribal  governments  in 
particular,  to  help  pursue  the  review  of 
existing  regulations.  The  general 
purpose  of  such  review  is  as  follows: 

|Tlo  reduce  the  regulatory  burden  on 
the  American  people,  their  families, 
their  communities,  their  State,  local, 
and  tribal  governments,  and  their 
industries;  to  determine  whether 
regulations  promulgated  by  the 
executive  branch  of  the  Federal 
Government  have  become  unjustified  or 
unnecessary  as  a  result  of  changed 
circumstances;  to  confirm  that 
regulations  are  both  compatible  with 
each  other  and  not  duplicative  or 
inappropriately  burdensome  in  the 
aggregate;  to  ensure  that  all  regulations 
are  consistent  with  the  President's 
priorities  and  the  principles  set  forth  in 
this  Executive  Order,  within  applicable 
law;  and  to  otherwise  improve  the 
effectiveness  of  existing  regulations. 
*   *   *  (Section  5). 

m.  The  Implementation  of  Executive 
Order  No.  12866  *" 

We  would  prefer  to  report  that  all  the 
regulatory  problems  of  the  nation  have 
either  been  resolved  or  are  on  their  way 
to  being  resolved  by  the  6-month  mark 
of  the  Executive  Order.  It  should  be  no 
surprise,  however,  that  this  is  not  the 
case.  Improving  the  regulatory  system  of 
the  nation  is  tied  to  reforms  that  are 
being  undertaken  throughout  the 
government,  many  initiated  through  the 
Vice  President's  National  Performance 
Review.  While  changes  are  underway, 
most  are  not  yet  completed:  this  is  true 
also  for  implementation  of  the  Executive 
Order. 

Many  of  the  themes  that  r\m  through 
the  Order,  careful  plaiming.  cooperation 
and  team  work  within  the  Executive 
Branch,  sound  and  timely  analysis, 
focusing  of  resources,  openness  and 
accountability,  are  also  being  instituted 
across  other  programs  of  the  Federal 
Government.  In  some  cases,  the  ability 
of  agencies  to  implement  changes  in  the 
regulatory  system  depends  on  changes 
being  made  in  other  areas.  For  example, 
planning  and  priority  setting  depend  on 
the  existence  within  departments  of 
offices  that  possess  the  authority  to 
resist  the  natural  tendency  of  large 
agencies  to  seek  autonomy  within 
departments.  In  other  cases,  there  may 
be  a  tension  between  reform  in  one  area 
and  reform  in  another.  Sound  analysis, 
for  example,  requires^highly  skilled 
personnel  and  budget  resources,  at  a 
time  when  the  Federal  Government  is 
reducing  personnel  and  constraining 
budgets. 

To  some  extent,  our  ability  to  reform 
the  regulatory  process  is  not  wholly 
within  our  control.  Regulations  are  often 


mandated  by  statutes,  most  of  which 
attack  a  single  problem  without 
recognition  that  other  problems, 
possibly  more  important  problems,  may 
be  implicated  by  the  proposed  solution. 
Many  statutes  also  create  lengthy,  often 
highly  detailed  regulatory  requirements, 
leaving  agencies  with  little  discretion  to 
establish  reasonable  tradeoffs  between 
requirements,  and  in  some  cases  driving 
agencies  to  scramble  in  response  to  the 
statutory  (or,  if  they  miss  it,  the 
judicially  imposed)  deadline  of  the  day. 

Nevertheless,  we  believe  that  we  have 
made  a  very  good  start  in  implementing 
Executive  Order  No.  12866  during  its 
first  six  months  in  operation,  with  many 
measurable  improvements.  The  0MB 
Director  and  OIRA  Administrator  issued 
guidance  to  the  heads  of  agencies 
regarding  implementation  of  the  Order 
on  Octoter  12, 1993,  less  than  two 
weeks  after  the  Order  was  signed.  Since 
then,  as  detailed  below,  both  OIRA  and 
the  agencies  have  been  energetic  in 
implementing  the  Order. 

We  must  point  out,  however,  that  the 
start-up  time  for  various  provisions  of 
the  Oder  has  taken  longer  (and  in  some 
cases  a  lot  longer)  than  we  anticipated. 
Many  agencies  have  had  to  establish 
new  oversight  mechanisms  to  enable 
them  to  implement  provisions  in  the 
Order.  For  example,  the  listing  of 
significant  and  non-significant  rules  has 
proven  particularly  troublesome  for 
some  decentralized  departments,  both 
in  terms  of  the  internal  decision-making 
to  determine  the  "significance"  of 
particular  rules,  and  in  terms  of  clearing 
those  determinations  with  sister 
agencies  or  the  Office  of  the  Secretary 
(or  its  equivalent). 

In  addition,  several  provisions  of  the 
Order  establish  processes  that  will  take 
time  to  implement  or  simply  have  not 
been  used  yet.  The  regulatory  planning 
process  set  forth  in  Section  4  of  the 
Order  is  on  schedule,  but  only  just  now 
beginning.  The  Vice  President  convened 
the  Agencies'  Policy  Meeting  (Section 
4(a))  on  April  5,  1994,  and  guidance  to 
the  agencies  on  implementation  of  the 
Regulatory  Plan  (Section  4(c))  was 
issued  by  the  OIRA  Administrator 
immediately  after  the  meeting.  Draft 
Regulatory  Plans  are  not  due  to  OIRA 
imtil  June  1st,  and  the  first  Plan  will  not 
be  published  until  October  1994,  when 
it  will  appear  with  the  semi-annual 
Regulatorv  Agenda. 

Similarly,  the  review  of  existing 
regulations  established  by  Section  5 
contemplated  that  agencies  would 
submit  programs  under  which  they 
would  periodically  review  their  existing 
significant  regulations  by  December  31, 
1993.  Several  agencies,  including  DOT, 
HHS,  DOE.  and  DOI.  included  as  part  of 


their  plans  public  notices  soliciting 
suggestions  for  regu'ations  to  be 
reviewed.  Other  f  pproaches  to 
reviewing  existing  regulations  have 
been  discussed  within  the  Regulatory 
Working  Group,  and  next  steps  are 
being  developed. 

Finally,  the  provision  of  the  Order 
that  has  not  yet  been  implemented 
because  it  has  not  been  used  is  Section 
7,  Resolution  of  Conflicts.  To  date,  there 
have  been  no  disagreements  regarding 
implementation  of  the  Order  that  have 
been  raised  to  the  President  or  Vice 
President  for  resolution. 

To  a  large  extent,  the  first  three 
months  of  the  Order,  October  through 
December  1993  were  almost  exclusively 
devoted  to  start-up,  by  both  OIRA  and 
the  agencies.  During  January  through 
March  1994,  the  changes  created  by  the 
Order  began  to  emerge,  and  now  some 
are  clearly  visible  and  measurable.  Start- 
up still  goes  on,  however,  and,  as  will 
be  discussed  below,  it  may  simply  be 
too  early  to  tell  whether  the  Order  is 
working  as  intended. 

Cooperation  and  Coordination 

There  are  a  number  of  ways  to  analyze 
and  measure  the  implementation  of 
Executive  Order  No.  12866.  Some  of  the 
most  important  changes  that  have  been 
made,  which  nourish  the  spirit  of  the 
Order  as  much  as  carrying  out  its  letter, 
are  intangible  and  difficult  to  quantify. 
One  of  these  is  the  vastly  improved 
relationship  that  has  developed  between 
OIRA  and  the  agencies. 

While  remnants  of  the  mistrust  and 
hostility  that  often  characterized 
relationships  between  the  career  staffs 
over  much  of  the  past  decade  still  exist, 
for  the  most  part  this  has  been  replaced 
with  a  spirit  of  cooperation.  Rule  writers 
and  rule  reviewers  are  learning  to  work 
together  as  partners  rather  than  as 
adversaries.  Particularly  good  working 
relationships  have  evolved  between 
OIRA  and  DOT.  DOI.  and  Education. 
Substantial  changes  are  evident  with 
DOL  and  EPA.  In  all  cases,  working 
relationships  have  improved. 

Differences  between  0MB  and  the 
agencies,  including  significant 
disagreement  on  issues,  continue  as  one 
would  expect  and  as  is  contemplated  by 
the  Order.  But  these  differences,  which 
are  largely  the  product  of  different 
perspectives,  are  functioning  for  the 
most  part  as  a  constructive,  professional 
tension  that  leads  to  improved 
regulations. 

The  change  toward  a  spirit  of 
cooperation  and  teamwork  has  occurred 
largely  because  it  has  been  fostered  by 
strong  leadership  within  the 
Administration,  including  that  of  the 
President  and  Vice  President 
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themselves,  as  well  as  by  agency  heads 
and  managers  at  OMB.  The 
Administrator  of  OIRA  and  her  staff 
have  visited  many  of  the  agencies  to 
meet  with  the  senior  regulatory  offlcials 
and  entertain  comments  or  answer 
questions  about  the  Executive  Order. 
More  work  needs  to  be  done,  however, 
so  the  message  reaches  throughout  the 
agencies.  In  the  end,  perhaps  the  best 
antidote  for  any  residual  hostility  will 
be  several  working  experiences  where 
the  career  staffs  work  together  through 
a  problem  to  produce  a  product  that  all 
agree  is  better  for  the  efK>rt. 

Other  serious  efforts  to  improve 
communications,  cooperation,  and 
coordination  have  now  been 
institutionalized. 

As  required  by  the  Executive  Order, 
each  agency  has  designated  a  high  level 
Regulatory  Policy  Officer  (RPO)  to 
represent  directly  the  agency  head  in 
efforts  to  implement  the  Order  and 
improve  the  regulatory  process.  (Section 
6(a)(2).)  Although  departments  have 
selected  different  positions  to  perform 
this  role,  many  have  designated  the 
general  counsel  as  the  RPO.  This  has 
ensured  high  level  agency  attention  to 
the  regulatory  process  and  efforts  to 
reform  it. 

One  of  the  primary  forums  for  the 
RPOs  to  work  together  to  improve  the 
regulatory  process  is  the  Regulatory 
Working  Group  (RWG).  The  RWG  has 
met  three  times,  in  November,  January, 
and  March.  These  meetings  have  been 
well  attended  by  the  White  House 
advisors  and  the  RPOs  and  have  served 
as  a  convenient  forum  for  discussion  of 
issues  related  to  the  implementation  of 
the  Order  in  an  organized  and  coUegial 
manner.  The  meetings  have  allowed 
agencies  to  share  techniques  and 
solutions  to  common  problems,  and 
have  allowed  White  House  and  agency 
officials  to  exchange  views  as  a  group 
on  a  regular  basis. 

The  RWG  has  created  four  sub-groups 
to  consider  specific  cross-cutting  issues 
that  affect  all  or  many  regulatory 
agencies:  these  include  benefit-cost 
analysis,  risk  assessment,  streamlining 
the  regulatory  system,  and  use  of 
information  technology  to  improve 
rulemaking.  The  sub-groups  are 
inclusive  and  any  agency  that  is 
interested  has  been  invited  to  designate 
staff  to  participate.  These  sub-groups 
have  discussed  informal  work  plans  and 
several  are  in  the  process  of  developing 
materials  for  consideration  by  the  RWG. 

An  additional  effort  to  improve 
working  relationships  between  agencies 
and  OniA  is  the  Regulatory  Training 
and  Exchange  Program  instituted  by 
OIRA.  Agencies  have  been  encouraged 
to  designate  career  staff  who  would 


come  to  OIRA  on  a  training  detail  to 
learn  how  regulatory  review  is 
conducted  and  to  work  on  RWG  matters. 
The  purpose  of  the  program  is  to 
provide  expertise  among  the  agency 
career  staff  in  how  regulatory  review  is 
conducted  so  that  it  can  be  incorporated 
into  the  working  practices  of  the  agency, 
as  the  Executive  Order  envisions.  This 
program  is  still  in  its  start-up  phase,  but 
OIRA  has  hosted  two  trainees,  from 
USDA  and  DOT.  Other  exchange 
program  candidates  are  being  sought, 
and  are  expected  to  undergo  this 
training  during  the  summer  and  fall. 

Openness:  Public  Involvement  and 
Disclosure 

Executive  Order  No.  12866  places 
special  emphasis  on  increased  openness 
in  the  rulemaking  process,  particularly 
increased  public  involvement  earlier  in 
the  regulatory  process.  Agencies  are 
instructed  to  "provide  the  public  with 
meaningful  participation  in  the 
regulatory  process  •   *   *  which  in  most 
cases  should  include  a  comment  period 
of  not  less  than  60  days."  In  addition, 
agencies  are  to  "explore,  and  where 
appropriate,  use  consensual 
mechanisms  for  developing  regulations, 
including  negotiated  rulemaking." 
(Section  6(a)(1).)  Agencies  are  also 
encouraged,  prior  to  issuing  notices  of 
proposed  rulemaking,  to  seek  the 
involvement  of  those  affected  by  it, 
especially  State,  local,  and  tribal 
officials. 

It  is  difficult  to  know  how  much 
advance  consultation  is  taking  place. 
However,  with  all  but  a  few  well 
justified  exceptions,  agencies  are 
allowing  60  days  for  public  comment. 
Regarding  regulatory  negotiation,  on  the 
same  day  that  the  President  signed  the 
Executive  Order,  he  also  signal  a 
memorandum  to  agency  heads  further 
encouraging  the  use  of  consensual 
mechanisms  and  directing  each  agency, 
by  December  31, 1993,  to  identify  to 
OIRA  at  least  one  candidate  for  a 
regulatory  negotiation  during  the 
upcoming  year,  or  explain  why  the  use 
of  such  a  process  would  not  be  feasible. 
Agencies  provided  these  candidates  to 
OIRA  on  time,  or  very  shortly  after  the 
deadline,  and  many  agencies  are 
currently  undertaking  regulatory 
negotiations.  To  assist  with  the  learning 
process,  OIRA  joined  with  the 
Administrative  Conference  of  the  U.S. 
(ACUS)  to  sponsor  a  program  for  agency 
officials,  which  was  held  on  November 
29, 1993,  on  how  to  do  regulatory 
negotiation,  using  expertise  and 
materials  that  ACUS  staff  have 
assembled  over  the  past  decade. 

As  noted  above.  OIRA  has  its  own 
responsibilities  to  meet  with  various 


affected  entities.  OIRA  has  held  two 
conferences  with  representatives  of 
State,  local,  and  tribal  governments  one 
in  December  1993,  the  second  in  March 
1994.  The  first  conference,  chaired  by 
the  OIRA  Administrator  and  attended 
by  about  100  persons,  consisted  of  three 
panel  discussions:  an  overview  of  the 
regulatory  partnership:  regulatory 
burdens  and  how  they  may  be  reduced; 
and  involving  all  affected  entities  in 
regulatory  development.  The  panels  and 
audience  consisted  of  representatives 
from  State,  county,  town,  and  tribal 
governments;  academics:  association 
representatives,  for  example  from  the 
National  Association  of  Counties,  the 
National  Governors'  Association,  the 
National  Association  of  Tovras  and 
Townships,  the  National  Association  of 
American  Indians,  and  the  Advisory 
Commission  on  Intergovernmental 
Relations;  and  agency 
intergovernmental  affairs  office 
representatives. 

The  second  conference,  also  chaired 
by  the  OIRA  Administrator,  was  a 
working  session  devoted  to  discussion 
of  consultations  between  the  Federal 
government  and  State,  local,  and  tribal 
officials  regarding  unfunded 
nonstatutory  mandates.  This  session 
brought  together  at  one  table  general 
counsels  from  several  major  regulatory 
agencies  and  various  State,  local,  and 
tribal  governmental  officials  to  discuss 
how  to  improve  the  consultative  process 
called  for  in  Executive  Order  No.  1287S. 
"Enhancing  the  Intergovernmental 
Partnership". 

These  conferences  are  the  beginning 
of  a  significant  and  continuing  effort  by 
this  Administration  to  ensure  that  more 
effective  working  relationships  among 
the  Federal.  State,  local,  and  tribal 
govenunents  are  institutionalized.  A 
third  conference  is  tentatively 
scheduled  for  early  June.  We  have  asked 
representatives  of  the  major  State,  local, 
and  tribal  associations  for  suggested 
topics  or  formats  for  this  and  other 
conferences  to  be  scheduled  on  a  regular 
basis. 

OIRA  has  also  taken  steps  to  improve 
the  participation  of  the  small  business 
community  in  the  rulemaking  process. 
OIRA  joined  the  Small  Business 
Administration  (SBA)  to  sponsor  a 
Small  Business  Forum  on  Regulatory 
Reform  in  March  1994  to  discuss  how 
the  regulatory  process  can  better  address 
the  special  needs  of  small  businesses. 
The  Forum,  chaired  by  the  OIRA 
Administrator  and  the  Administrator  of 
the  SBA,  brought  together  high  level 
officials  from  regulatory  agencies  that 
significantly  affect  small  businesses— 
EPA.  DOT.  IRS.  DOL.  DO),  and  FDA— 
to  listen  to  small  business  owners 
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discuss  their  concerns  regarding  Federal 
regulations.  This  Forum  was  followed 
by  work  session  meetings  focussed  on 
five  industry  sectors— chemical  and 
metals:  food  processing,  transportation 
and  trucking;  restaurants;  and 
environmental,  recycling,  and  waste 
disposal — that  have  been  attended  by 
both  relevant  agency  officials  and  small 
business  representatives.  A  second 
conference,  to  discuss  the  results  of 
these  work  sessions,  will  be  scheduled 
later  this  summer 

While  the  regulatory  review  process 
conducted  by  OIRA  cannot  displace  the 
agencies'  responsibilities  to  seek  and 
accommodate  public  input  in 
rulemaking.  OIRA  is  charged  vnth 
conducting  its  work  so  as  to  "ensure 
greater  openness,  accessibility,  and 
accountability  in  the  regulatory  review 
process."  (Section  6(b)(4).)  On  July  1, 
1993.  as  one  of  her  first  actions,  the 
OIRA  Administrator  began  making 
available  a  daily  list  of  draft  agency 
regulations  under  review  at  OIRA.  This 
was  done  in  order  to  remove  the  stigma 
of  secrecy  that  had  previously 
characterized  regulatory  review,  and  to 
make  the  review  process  more 
transparent.  Now.  the  fact  that  a  rule  is 
under  review  at  OIRA.  or  "pending."  is 
public  information  available  to  anyone 
who  seeks  it 

The  completion  of  review  is  also 
made  public.  On  the  pending  list,  the 
date  of  completion  of  review  for  any 
regulation  pending  that  month  is 
indicated.  Lists  and  statistics  for  each 
month  are  compiled  and  made  available 
by  the  tenth  day  of  the  following  month. 
Iliis  information  includes  a  list  of  all 
rules  on  which  review  was  concluded 
the  previous  month,  showing  agency, 
title,  an  identification  ntunber.  date 
received,  date  review  completed,  type  of 
rule  (e.g.,  proposal,  final,  etc.).  and 
OIRA  action  taken  (e.g.  found  consistent 
with  the  Order  without  change,  with 
change;  withdrawn;  returned  to  agency; 
etc.).  In  addition,  there  is  a  list  of  all 
economically  significant  rules  reviewed. 
Finally,  this  monthly  compilation 
includes  aggregate  statistics  on  reviews 
for  the  month  and  for  the  calendar  year, 
including  the  number  of  reviews  by 
agency.  OIRA  action  taken,  and  average 
review  time. 

As  provided  for  in  the  E3(ecutive 
Order,  meetings  and  telephone  calls 
with  persons  outside  the  Executive 
Branch  on  regulations  under  review  are 
now  logged,  and  these  logs  are  made 
publicly  available.  Entries  for  meetings 
include  the  date,  the  attendees,  and  the 
subject  matter  discussed.  An  agency 
representative  is  invited  and  almost 
always  attends  such  meetings.  Any 
written  materials  provided  by  the 


outside  person(s)  are  made  publicly 
available,  and,  if  an  agency 
representative  is  not  in  attendance,  are 
provided  to  the  agency. 

The  OIRA  meetings  log  contains  36 
entries,  for  meetings  that  occurred 
between  )uly  19.  1993.  and  March  31, 
1994.  In  all  but  two,  the  OIRA 
Administrator  chaired  the  meetings;  in 
these  two.  other  officials  in  the 
Executive  Office  of  the  President  acted 
as  chair.  An  agency  representative 
attended  all  but  four  meetings.  Usually 
the  meetings  were  with  persons  outside 
the  Federal  Government,  but  in  several 
instances  the  attendees  included 
Congressional  representatives.  Most  of 
the  meetings  were  devoted  to  EPA 
regulations,  30  of  the  36.  The  other 
meetings  concerned  a  DOC/NOAA  rule 
and  several  FDA  and  USDA  food  safety 
regulatory  actions. 

Any  material  sent  to  OIRA  on  rules 
being  reviewed  from  anyone  outside  the 
Executive  Branch  is  kept  in  a  public  file. 
In  addition,  if  the  material  is  not  merely 
a  copy  of  documents  already  sent  to  the 
agency,  a  copy  is  forwarded  to  the 
agency.  Finally,  documents  exchanged 
between  OIRA  and  the  agency  during 
the  review,  including  the  draft  rule 
submitted  for  review  and  changed 
pages,  are  made  available  to  anyone 
requesting  them  after  the  rule  has  been 
issued  (or,  if  it  is  not  issued,  after  the 
agency  has  announced  its  decision  not 
to  issue  the  rule). 

These  various  disclosure  procedures 
are  working  well  and  have  helped 
restore  the  integrity  of  the  regulatory 
review  process.  Communications  with 
outsiders  are  controlled  and  disclosed, 
but  apparently  this  has  not  had  the 
result  of  discouraging  such 
communications.  Also,  the  results  of  the 
review  process  itself  are  disclosed, 
making  OIRA  clearly  accountable  for  its 
actions. 
Regulatory  Review  Statistics 

The  statistics  maintained  by  OIRA  of 
the  regulatory  review  process  provide 
another  means  of  measuring  the 
implementation  of  the  Executive  Order. 
Indeed,  these  statistics  respond  directly 
to  most  of  the  questions  raised  in  the 
President's  September  30. 1993. 
memorandum  to  the  OIRA 
Administrator.  In  this  memorandum,  he 
directed  the  Administrator: 

To  monitor  your  review  activities  over 
the  next  six  months  and,  at  the  end  of 
this  period,  to  prepare  a  report  on  your 
activities.  This  report  shall  include  a  list 
of  the  regulatory  actions  reviewed  by 
OIRA,  specifying  the  issuing  agency;  the 
nature  of  the  regulatory  action  *   *  •; 
whether  the  agency  or  OIRA  identified 
the  reviewed  regulatoiy  action  as 


"significant,"  within  the  meaning  of  the 
order;  and  the  time  dedicated  to  the 
review,  including  whether  there  were 
any  extensions  of  the  time  periods  set 
forth  in  the  order,  and  if  so.  the  reason 
for  such  extensions. 

OIRA  received  and  reviewed  578 
regulatory  actions  ftt)m  October  1.  1993. 
through  March  31. 1994.  Appendix  A 
lists  these  rules,  indicating  the 
originating  department  and/or  agency, 
the  review  time  in  days,  the  nature  of 
the  regulatory  action  (e.g..  Proposed 
Rule.  Final  Rule.  etc.).  the  rules 
designated  significant  by  the  agency  and 
those  designated  by  OIRA.  the  rules  for 
which  review  was  extended,  and  the 
title  of  the  rule.  Table  1  summarizes 
information  about  these  rules  by  agency, 
including  the  number  of  rules  and 
average  review  time  for  rules  in  the 
"economically  significant"  and  "other 
than  economically  significant" 
categories.  It  also  indicates  the  OIRA 
action  taken  by  agency.' 

Table  1  indicates  that  of  the  578  rules 
reviewed,  63  (11%)  were  economically 
significant  (or  "major,"  a  term  from 
Executive  Order  12291  that  continued  to 
be  used  until  about  the  beginning  of 
January).  The  average  review  time  for  all 
the  rules  was  26  days,  well  below  the 
90-day  limit  established  by  Executive 
Order  No.  12866.  The  10  agencies  with 
the  highest  volume  of  submissions  were, 
in  order  HHS  (126).  USDA  (94).  EPA 
(52),  DOT  (44),  DOC  (42),  DOI  (34), 
EducaUon  (25).  HUD  (25).  VA  (21),  and 
OPM  (17).  For  about  60%  of  the 
submissions,  review  was  completed 
without  change  to  the  rule.  In  30%  of 
the  cases,  review  was  completed  with 
change.  4.5%  of  the  rules  were 
withdrawn  by  the  agency:  2%  were 
returned  because  they  were  sent 
improperly;  in  about  3%  of  the  cases, 
mostly  EPA  rules,  review  was  not 
concluded  but  was  ended  because  of  a 
statutory  or  judicial  deadline. 

These  statistics  are  affected  by  the  fact 
(discussed  later)  that  during  the  start-up 
period,  during  which  many  non- 
significant rules  continued  to  be  sent  to 
OIRA  for  review.  Once  the  process  is 
fully  implemented  and  agencies  submit 


'OnOclob«T  1. 1993.  OIRA  tUo  hid  175  rulM 
under  review  ihat  had  been  submitted  under 
Executive  Order  12291  Table  2  summarizes  tlie 
data  on  these  rules.  On  avere^.  Ibese  rules  %vere 
reviewed  in  76  days.  Review  was  concluded  on  the 
last  of  tlMse  pre-Executive  Order  No.  12666  rules 
on  1/13/94. 

Also,  on  March  3lBt.  66  rules  thai  bad  been 
submitted  between  October  1st  and  March  31st 
were  still  under  review.  Table  3  summarizes  Uie 
peninent  data  on  these  rules.  45  rules  (or  66%).  bad 
been  under  review  lor  under  30  days:  66  (or  97%. 
bad  been  under  review  leas  than  90  days.  Three  (or 
3%).  had  been  under  review  over  90  days,  and  had 
been  extended 
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only  signiflcanl  rules  to  OIRA  for 
review,  the  total  number  of  rules  is 
likely  to  decrease,  as  will  the  percentage 
of  rules  for  which  review  is  concluded 
without  change.  At  the  same  time,  as 
only  the  more  important  rules  become 
the  focus  of  OIRA's  review,  average 
review  time  is  likely  to  increase.  We 
will  be  watching  these  indicators 
closely  during  the  coming  year. 

Of  the  578  mdividual  rules  listed  in 
Appendix  A.  three  rules  were  extended 
beyond  the  90-day  limit,  all  at  the 
request  of  the  agency  to  permit 
interagency  coordination  to  be 
completed.  Regarding  the  designation  of 
rules  as  "signiflcant,"  the  list  indicates 
which  rules  were  designated  significant 
by  the  agency,  and  which  were 
designated  significant  by  OMB.  Of  the 
578  rules  reviewed,  a  total  of  238  or 
41%  were  designated  significant  in 
accordance  with  Section  6(a)(3)(A).  Of 
those  designated  significant,  166  or  70% 
were  so  designated  by  the  agency,  while 
72  or  30%  were  designated  significant 
by  OMB. 

Listing  Process 

As  Appendix  A  indicates,  many  of  the 
rules  reviewed  were  not  designated 
either  "significant"  or  "not  significant." 
This  is  because  virtually  all  agencies 
needed  the  first  two  to  three  months  of 
the  Order  for  start-up  activities,  and  did 
not  have  in  place  their  listing  processes 
until  the  second  half  of  the  six-month 
period  under  review.  The  process  was 
smoother  for  agencies  that  either  already 
had  or  created  offices  to  perform  the 
central  management  function  necessary 
for  the  listing  process  to  succeed.  DOT, 
for  example,  has  had  in  place  for  many 
years  a  central  regulatory  review  office 
in  its  Office  of  the  General  Counsel, 
whose  function  is  to  coordinate  and 
review  the  DOT  sub-agencies' 
rulemaking  on  behalf  of  the  Secretary. 
In  other  instances,  offices  have  been 
established  to  perform  these  functions 
by  Clinton  appointees.  The  Secretary  of 
the  Department  of  the  Interior,  for 
example,  created  an  Office  of  Regulatory 
Affairs  whose  director  reports  to  the 
Secretary  and  Chief  of  Staff  and  whose 
job  it  is  to  organize,  monitor,  and 
manage  the  Department's  rulemaking 
activities.  The  Department  of  Education 
also  addressed  the  need  for  centralized 
responsibility,  assigning  this  function  to 
its  General  (Counsel,  who  brought  on 
board  a  Deputy  specifically  charged 
with  regulatory  responsibilities.  These 
agencies  have  done  an  excellent  job 
instituting  the  listing  procedures. 

In  other  instances,  however,  it  has 
proven  difficult  to  create  a  centralized, 
departmental  function  capable  of: 
collecting  information  from  agencies 


within  the  department  on  the  status  of 
regulations;  coordinating  a  departmental 
decision  on  significance:  and  managing 
the  submission  of  the  result  to  OMB  and 
the  discussion  with  OMB  to  reach 
agreement  on  the  proper  designation. 
Even  now,  after  six  months  of 
experience,  some  agencies  have  still 
been  unable  to  submit  a  single  list  to 
OIRA  designating  rules  as  significant  or 
non-significant.  'These  agencies 
generally  continue  to  submit  all  rules  to 
OMB  for  review,  telling  us  that  it  is 
easier  and  quicker  for  them  to  do  so 
than  to  go  tnrough  the  process  of 
designating  rules  as  significant  or  non- 
significant even  though  they  know  that 
the  majority  of  their  rules  are  non- 
significant and  would  therefore  not 
need  to  be  reviewed. 

These  agencies  are  examples  where 
internal  agency  coordination  needs  to  be 
improved.  OIRA  does  not  want  to 
review  non-significant  rules;  more 
importantly,  it  is  only  when  agencies 
are  able  to  designate  rules  as  non- 
significant well  in  advance  that  the 
benefits  of  this  system  in  streamlining 
the  regulatory  processes  will  be 
realized.  In  the  meantime,  OIRA  is 
working  with  agencies  to  pr(x»ss  all  the 
rules  that  are  submitted, 
accommodating  as  much  as  possible  the 
difficulties  agencies  are  experiencing 
starting  up  their  systems. 

OIRA  initially  envisioned  that 
agencies  would  send  lists  designating 
rules  significant  or  non-significant  every 
30  or  60  days.  It  is  now  clear  that  for 
some  agencies,  lists  may  be  needed 
more  often:  for  others,  less  often;  and  for 
some,  at  irregular  intervals.  The  process 
should  remain  informal  and  fiexible  to 
respond  to  differences  among  the 
agencies  and  to  changing  circumstances 
within  some  agencies.  For  example, 
DOC's  National  Marine  Fisheries 
Service  must  sometimes  modify  Federal 
fishery  management  plans  on  only 
several  weeks,  and  indeed  sometimes  on 
several  days,  notice.  Speed  in  the  listing 
process  is  therefore  critical.  Also,  in 
some  instances,  agencies  have  preferred 
to  submit  informal  drafts  of  lists  to  OMB 
so  that  discussions  can  take  place  and 
additional  information  be  exchanged 
before  the  lists  are  finalized.  We  do  not 
want  to  discourage  any  opportunities  for 
early  exchanges  of  information,  and 
therefore  it  has  worked  with  the 
agencies  to  sort  through  the  various 
informal  lists  they  are  able  to  provide. 

In  total.  OIRA  has  received  lists 
designating  1,624  rules  as  significant  or 
non-significant.  (These  rules  would  not 
all  be  listed  in  Appendix  A  because,  if 
non-significant,  they  would  not  have 
been  submitted  for  review,  and  if 
significant,  they  may  or  may  not  have 


l)een  ready  to  be  submitted  for  review 
within  the  six-month  period  covered  by 
this  report.)  Of  the  1,624  regulatory 
actions,  agencies  designated,  and  OIRA 
agreed,  that  1047,  or  64%  were  non- 
significant; 316,  or  19%  were  designated 
by  the  agency  as,  and  OIRA  agreed  they 
were,  significant:  and  the  remaining 
261,  or  16%,  were  designated  significant 
by  OIRA.  Stated  another  way,  the 
agency  and  OIRA  agreed  with  the  initial 
designation  for  83%  of  the  cases;  in  only 
16%  was  there  a  difference  of  view. 

These  aggregate  data  mask  the  fact 
that  for  most  agencies  the  number  of 
instances  where  there  is  an  initial 
difference  of  opinion  between  the 
agency  and  OIRA  as  to  significance 
decreases  as  the  agency  gains 
experience  with  the  process.  In  some 
cases  it  is  simply  a  function  of  the 
agencies  not  knowing  how  much 
information  to  provide  to  enable  OIRA 
to  agree  with  the  agency  designation.  In 
all  cases,  differences  have  diminished 
with  time  as  the  agencies  and  OMB 
discuss  the  reasons  for  the  different 
perspectives  and  develop  an 
understanding  and  agreement  on  the 
definition  of  significance. 

OIRA's  experience  implementing  this 
listing  provision  of  the  Executive  Order 
has  provided  some  valuable  lessons.  In 
some  cases,  the  difficulties  described 
above  are  symptomatic  of  agency 
processes  that  are  broken  and  need  to  be 
fixed.  But  it  is  also  true  that  the 
Executive  Branch  is  characterized  by 
great  variety  in  agency  structures, 
cultures,  statutory  mandates,  and 
missions.  As  a  consequence,  the 
Executive  Order  must  be  flexible 
enough  to  accommodate  such  variety 
and  not  seek  to  impose  rigid  constraints 
that  may  be  counterprt>ductive. 

We  believe  that  so  far.  the  listing 
system  that  has  been  implemented 
contains  both  discipline  and  flexibility. 
Both  OIRA  staff  and  agency  staff  have 
worked  to  accommodate  each  other's 
needs.  The  listing  process  is  serving  to 
focus  OIRA  efforts  on  significant  rules, 
promote  streamlining  in  the  rulemaking 
process,  and  establish  accountability  in 
agencies,  without  creating  unnecessary 
and  burdensome  additional  structures. 

Seyecti'vity 

One  of  the  purposes  of  the  Executive 
Order  was  to  reduce  the  number  of  rules 
submitted  to  OIRA  for  review,  thereby 
streamlining  the  rulemaking  process  for 
the  agencies  and  allowing  OIRA  to  focus 
its  limited  resources  on  the  more 
important  rules.  The  start-up  issues 
discussed  above  have  clouded  to  some 
extent  a  clear  measure  of  the  changes 
that  have  occurred  in  regulatory  review 
since  the  Executive  Order  was  signed. 
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Nevertheless,  the  intended  reduction  in 
the  number  of  rules  reviewed  under  the 
Order  is  clearly  demonstrated  in  the 
statistics. 

Part  of  the  reduction  is  attributable  to 
the  implementation  of  OIRA's  authority 
to  exempt  both  specific  agencies  and 
categories  of  regulations  from 
centralized  review.  In  guidance  issued 
to  agencies  on  October  12. 1993.  the 
OIRA  Administrator  exempted  31 
smaller  agencies  and  35  categories  of 
regulation  so  that  OIRA  review  could  be 
more  usefully  focussed.  (Lists  of  these 
exemptions  are  included  with  the 
October  12. 1993.  guidance  from  the 
OMB  Director  and  OIRA  Administrator 
on  implementation  of  the  Order, 
attached.  These  lists  have  been  updated 
to  exempt  four  additional  agencies  and 
approximately  30  additional  categories 
of  regulations.) 

Overall,  the  578  rules  received  and 
reviewed  by  OIRA  for  the  six-month 
period  is  approximately  half  what  it  was 
in  previous  years.  Figure  A  indicates  the 
clear  decline  in  the  number  of  rules 
OIRA  received  for  review,  compared  to 
the  average  monthly  receipts  for  the 
preceding  nine  months  of  1993  (which 
is  comparable  to  that  of  previous  years). 
The  number  of  rules  received  for  OIRA 
review  decreased  from  an  average  of 
about  180  per  month  from  lanuary 
through  September  1993  (the  monthly 
average  for  the  years  1989  through  1992 
was  192),  to  well  under  100  for  January 
through  March  1994.  (Monthly  figures 
will  vary  depending  on  regulatory 
activity  at  agencies.  Figure  A  shows  a 
steady  decline  from  October  1993 
through  February  1994  and  an  increase 
for  March.  April's  figures  are  between 
those  of  February  and  March.) 

The  number  of  rules  under  review  at 
any  given  time  has  also  shown  a 
significant  decline.  On  |uly  1, 1993, 
when  OIRA  began  its  disclosure  of  rules 
under  review.  254  regulations  were 
listed  as  pending.  On  September  30. 
when  the  President  signed  Executive 
Order  No.  12866.  175  regulatory  actions 
were  pending  review  at  OIRA.  On 
Match  31. 1993,  68  regulatory  actions 
were  pending.  All  these  figtires  re- 
emphasize  the  obvious,  that  OIRA  is 
reviewing  far  fewer  rules  than  in  the 
past,  exactly  as  envisioned  by  the 
Executive  Order. 

Time  Limits 

The  Executive  Order  establishes  strict 
time  limits  on  OIRA  review,  in  most 
cases  90  days.  The  purpose  of  such 
limits  is  to  balance  the  need  for 
adequate  time  to  conduct  review  with 
the  need  to  streamline  the  regulatory 
pnx»ss  and  prevent  unwarranted  delay. 
OIRA  has  made  a  conceited  effort  to 


meet  not  only  the  letter  of  this 
requirement,  but  its  spirit  as  well,  and 
this  goal  of  the  Order  is  clearly  being 
accomplished. 

As  can  be  seen  from  both  Table  I  and 
Appendix  A.  the  average  review  times 
for  the  rules  submitted  during  the  first 
six  months  of  the  Order  is  only  26  days. 
This  is  a  reduction  in  the  average 
annual  review  time  for  the  past  Five 
years:  1989—29  days:  1990—28  days: 
1991—29  days:  1992—39  days;  1993— 
44  days.  (The  average  times  were 
particularly  high  during  1992  and  1993 
because  of.  respectively,  the  Regulatory 
Moratorium  instituted  by  President 
Bush  and  the  effect  of  the  transition  to 
the  Clinton  Administration,  when  many 
agencies  were  without  political 
appointees  for  a  significant  portion  of 
1993.) 

Notwithstanding  OIRA's  commitment 
to  speed  up  the  review  process,  it  is 
likely  that  the  average  review  time  will 
go  up  in  the  future.  As  non-signiflcant 
rules,  which  in  the  past  had  generally 
been  reviewed  quickly  and  thus  helped 
keep  average  review  times  down,  are 
removed  from  the  review  process,  and 
only  significant  rules  submitted  and 
reviewed  by  OIRA,  the  time  necessary  to 
complete  such  review  may  increase.  To 
some  extent,  however,  average  review 
time  is  no  longer  as  useful  a  measure  as 
it  was  when  there  were  no  meaningful 
limits  on  review.  Since  all  rules,  except 
the  small  percentage  speciflcally 
extended,  must  be  reviewed  within  90 
days,  it  is  compliance  with  that 
deadline  that  is  most  important  and  is 
therefore  discussed  in  detail  below. 
Nevertheless,  average  review  time  will 
continue  to  be  a  measure  carefully 
watched  by  OIRA  in  the  coming  year. 

A  quick  look  at  Appendix  A  reveals 
that  most  reviews  were  completed  in 
under  30  days.  This  may  be  as  a  result 
of  OIRA's  still  receiving  non-signincant 
rules,  or  its  receiving  some  rules  on  the 
eve  of  statutory  or  judicial  deadlines,  or 
because  OIRA  and  agency  staffs  have 
consulted  earlier  in  the  process  and  few 
issues  remain  by  the  time  for  formal 
submission.  Of  the  578,  408  or  71% 
were  reviewed  in  imder  30  days.  512  or 
89%  were  reviewed  in  under  60  days. 
Review  took  greater  than  60  days  for 
only  66  or  11%  of  the  578.  The  OIRA 
Administrator  has  instituted  en  internal 
management  system  that  flags  for  her 
attention  all  rules  still  tmder  review  at 
their  60tfa  day.  This  has  enstued  that 
submissions  do  not  languish  on  staff 
desks,  but  are  raised  to  the  appropriate 
level  well  before  the  90th  day. 

Appendix  A  and  Table  I  also  show 
how  review  times  compare  across 
different  agencies.  For  some  agencies, 
the  review  time  is  skewed  because  of 


lengthy  reviews  of  only  a  small  number 
of  rules.  For  example,  the  average  time 
for  review  for  OMB  of  108  days  was  for 
a  single  rule,  which  was  extended. 
NSF's  average  of  84  days  was  for  three 
rules;  FFIEC's  average  of  70  days  was  for 
a  single  rule.  For  the  higher  volume 
regulatory  agencies,  review  time 
averages  ranged  from  1 5  days  for  DOT'S 
44  rules  to  40  days  for  VA's  21  rules. 
Others  fall  in  between:  HHS — 27  days 
(for  126  rules);  USDA— 19  days  (for  94 
rules):  EPA— 35  days  (for  52  rules); 
DOC— 16  days  (for  42  rules):  DOI— 23 
days  (for  34  rules):  Ed— 29  days  (for  25 
rules):  HTJD— 33  days  (for  25  rules); 
OPM— 19  days  (for  17  rules). 

The  Order  permits  the  time  for  review 
to  be  extended  at  the  request  of  the 
agency  head,  or  by  the  Director  of  OMB 
for  30  days.  Appendix  A  indicates  that 
of  the  578  rules  received  and  reviewed 
between  October  and  March,  only  three 
were  extended.  These  were:  DOI's  Wild 
Bird  Conservation  Act  rule,  which  was 
under  review  for  107  days;  OMB's  Cost 
Accounting  Standards  Board 
Regulations,  under  review  for  108  days: 
and  DOD's  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  rule,  under  review  for  99 
days.  Each  of  these  rules  was  extended 
at  the  request  of  the  originating  agency. 
Wild  Birds  was  extended  to  permit  the 
completion  of  interagency  coordination 
between  DOI.  DO).  State  and  USTR. 
Cost  Accounting  Standards  was 
extended  to  allow  OIRA  staff  to  meet 
with  the  Cost  Accounting  Standards 
Board  at  the  Board's  request.  DOD's 
CHAMPUS  rule  was  extended  to  ensure 
coordination  of  the  rule  with  the 
regulatory  programs  of  other  health  care 
agencies.  In  all  these  cases,  extension 
was  used  to  permit  completion  of 
reviews  that  were  in  fact  concluded  in 
less  than  three  weeks  after  the  extension 
was  requested. 

As  ol  Mar(±  31st,  two  additional  rules 
had  been  extended  and  were  still  under 
review:  USDA's  Revisions  of  Farmland 
Protection  Policy  Act  (received 
November  9, 1993),  and  EPA's  Lender 
Liability  for  Underground  Storage  Tanks 
(received  December  20, 1993).  Also, 
nine  rules  that  were  submitted  before 
the  Executive  Order  was  signed,  but  for 
which  review  was  concluded  after 
October  1, 1993,  were  extended  after 
they  had  been  imder  review  for  90  days 
in  an  effort  to  comply  with  the  spirit  of 
the  new  Order.' 


iTtaaw  rula  w<r<:  USDA's  Eiport  Bonus 
Progreni  (rwiew  concluded  12/7/93);  DOD's  PrampI 
PsyoMnl  Aa  (rsview  conclud*d  12/ia/93):  DOCs 
Natural  Rasoura  Dunsge  Assessnwnt  rula  (nvicw 
concludad  12/23/931:  HHS's  Piynxnl  of 
PiMdmisslon  S«rvica.  Madicars  Prograin  (rvviaw 
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Overall,  OIRA's  experience  dunng  the 
first  six  months  with  the  review  time 
limits  show  them  to  be  working  well. 
rv.  Issues  for  Further  Consideration 

In  his  September  30. 1993. 
memorandum,  the  President  requested 
that  the  Administrator  of  OIRA 
"identify  any  provisions  of  the  order 
that,  based  on  your  experience  or  on 
comments  from  interested  persons, 
warrant  reconsideration  ..."  There  are 
a  number  of  provisions  that  qualify, 
although  it  is  too  early  to  say  whether 
the  problems  lie  with  the  terms  of  the 
Executive  Order,  with  its 
implementation,  or  some  combination 
of  the  two.  As  discussed  above,  in  many 
cases  start-up  activities  implementing 
certain  provisions  of  the  Order  are  still 
in  progress.  The  process  of  listing  rules 
as  significant  or  non-significant,  for 
example,  while  well  underway  at  most 
agencies  is  nevertheless  still  in  its 
formative  stages  at  many  other  agencies. 
As  a  result,  we  are  not  now  able  to  judge 
the  effectiveness  of  this  approach  in 
achieving  the  objectives  of  the  Order. 

By  the  same  token,  we  do  not  know 
if  agencies  are  giving  to  non-significant 
regulatory  actions  the  review  and  care 
that  they  deserve.  It  was  anticipated 
that,  because  there  would  be  no  OIRA 
review,  agencies  themselves  would  have 
to  ensure  that  non-significant  rules,  as 
well  as  significant  regulations,  meet  the 
principles  of  the  Order.  Some  agencies 
have  told  OIRA  that  they  are  fulfilling 
this  responsibility.  OIRA  has  no 
independent  basis  for  confirming  or 
denying  these  reports.  With  time, 
however,  there  should  be  sufficient 
information  to  enable  informed 
judgment  on  the  issue.  With  time.  OIRA 
should  also  be  able  to  better  evaluate  the 
effects  of  earlier  communication 
between  OIRA  and  agency  staffs  and 
more  selective  review  to  ensure  that 
significant  regulations  adhere  to  the 
principles  of  the  Order.  And.  as  noted 
above,  additional  time  is  needed  to 
evaluate  the  planning  process  and  the 
process  for  review  of  existing 
regulations. 

While  it  is  premature  to  recommend 
specific  revisions  to  the  Executive 
C5rder.  we  have  enough  experience  to 
suggest  some  areas  that  are  likely  to 
require  further  consideration. 


concluded  12/23/93):  HHS's  RsvUiou  10  Freedom 
of  Information  Regulations.  Medicare  and  Medicaid 
Iwitbdrawn  12/09/93):  HHS't  Medicare  Coverage 
and  Payment  of  Clinical  Ptycbologists  (review 
concluded  12/1S/93I:  HHS'i  Medicare  Secondary 
Payment  (review  concluded  1/13/94):  DOE's 
Amendment  to  Workplace  Substance  Abuse 
Programs  (review  concluded  12/3/931:  and  DOr« 
Workplace  Substance  Abuse  Programs  al  DOE  Sites 
(review  concluded  12/3/93). 


Review  Time  Limits 

One  such  issue  is  the  90-d6y  review 
time  limit  (Section  6(b)(2)(B).)  In 
general,  we  have  found  the  discipline  of 
this  limit  useful  and  fair.  Along  with  the 
disclosure  procedures,  the  time  limits 
have  helped  remove  the  stigma  of 
secrecy  and  delay  that  have 
characterized  regulatory  review  in  the 
past.  As  showTi  in  Appendix  A.  only  a 
small  percentage  of  the  rules  submitted 
for  review  are  extended. 

There  are  two  types  of  situations, 
however,  where  the  balance  between 
adequate  review  and  the  limits  on 
review  time  is  problematic.  First. 
OIRA's  experience  is  that  interagency 
coordination  can  sometimes  be 
unexpectedly  lengthy.  In  the  case  of  the 
USDA  Farmland  Protection  rule,  for 
example,  coordination  among  multiple 
agencies,  in  this  case  USDA.  DOT.  HUD. 
Treasury,  and  GSA.  has  required  the 
resolution  of  significant  issues  at  the 
highest  levels  in  major  regulatory 
departments.  As  a  practical  matter,  it 
takes  time  to  arrange  meetings,  define 
and  analyze  issues,  circulate  and 
coordinate  exchanges  between  the 
agencies,  and  negotiate  solutions.  It  has 
proven  extremely  difficult  to  keep  this 
process  moving  to  resolution. 

The  second  situation  is  where  the 
agency  and  OIRA  agree  that  additional 
analysis  is  necessary  to  meet  the 
requirements  of  the  Order.  In  some 
instances,  where  issues  are  highly 
technical — legally,  mechanically,  or 
economically — such  analysis  can  take 
months  to  complete.  If  this  is  the  case, 
the  rule  is  technically  still  under  review 
at  OIRA,  although  in  fact  no  review  can 
be  conducted — either  by  OIRA  or  the 
agency — until  the  further  data  and 
analysis  are  generated.  In  such  cases, 
the  time  limits  on  review  serve  to 
discourage  rather  than  encourage  efforts 
to  develop  the  most  effective,  minimally 
burdensome  regulation. 

The  current  mechanism  to  deal  with 
such  circumstances  is  the  provision  for 
extension  of  review  by  either  the 
Director  or  the  agency  head.  (Section 
6(b)(2)(C).)  While  this  provision  has 
functioned  to  keep  some  rules  under 
review  that  might  otherwise  have  been 
returned  to  the  agency,  it  gives  the 
misleading  impression  that  OIRA  is 
reviewing  the  rule  when  in  fact  the 
originating  agency,  or  an  affected 
agency,  is  engaged  in  further  analysis  or 
coordination  or  even  in  some  cases 
simply  making  changes  that  have 
already  been  agreed  to  in  principle  by 
pohcymakers. 

There  is  another  area  where  the  90- 
day  limit  may  not  be  appropriate — 
namely,  an  economically  significant 


regulatory  action,  which  may  have  taken 
several  years  to  develop  to  the  proposed 
stage  and  which  arrives  at  OIRA  with 
several  hundred  pages  of  detailed 
analysis.  Even  if  the  OIRA  and  agency 
staffs  have  conferred  during  the 
developmental  stages,  it  is  very  difficult 
to  review  all  of  the  materials  presented, 
and  particularly  to  consider  not  only 
what  is  presented,  but  also  what  is  not 
(which  often  is  equally,  if  not  more, 
important).  vWthin  the  90-day  limit 
under  the  best  of  circumstances  (e.g.,  no 
intervening  statutory  or  judicial 
deadlines  or  agency  requests  for 
expedited  consideration  of  high  priority 
agency  initiatives). 

At  the  other  extreme  are  those 
instances  where  review  is  triggered  by 
section  3(f)(4) — that  is,  a  rule  raises 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Order.  Here,  if  there  has  been 
advance  consultation  as  there  should  be. 
and  other  agencies  are  not  affected. 
OIRA  may  need  very  Uttle.  if  any.  time 
to  conclude  review. 

By  contrast.  OIRA  is  often  given  a  few 
days  for  review^^ven  though 
substantially  more  time  is  necessary — 
because  there  is  an  imminent  statutory 
and/or  judicial  deadline.  Some  agencies, 
notably  EPA,  but  also  HHS.  DOL,  DOI 
and  others,  often  must  develop 
regulations  under  severe  time 
constraints  set  in  statutes  or  arising  &om 
litigation  resulting  from  missed 
statutory  deadlines.  In  such  cases,  the 
discretion  of  the  agency  is  often  severely 
limited,  both  in  terms  of  time  to  conduct 
adequate  analysis  and  discretion  to 
devise  flexible,  innovative,  and  cost- 
effective  solutions  to  difficult  problems. 
In  some  of  these  cases.  OIRA  has 
received  rules  for  review  only  days 
before  a  deadline:  in  fact,  in  some  cases, 
the  agency  managers  themselves  have 
only  a  few  days  to  deal  with  deadline 
cases. 

While  this  is  a  serious  problem,  it 
may  be  beyond  our  ability  to  remedy 
through  the  Executive  Order.  It  is  our 
view  that  highly  prescriptive  legislation, 
including  dictating  time  lines  for 
promulgating  regulations,  has 
contributed  to  a  regulatory  system  that 
is  sometimes  unmanageable  or  is  driven 
by  plaintiffs  rather  than  by  a  rational 
planning  pr(x:ess  that  directs  the 
government's  limited  resources  to  the 
most  important  problems  and  the  most 
cost-effective  solutions.  However,  the 
solution,  if  there  is  one.  clearly  invites 
the  Legislative  Branch  and  extends 
beyond  the  issues  covered  in  this  report. 

A  different  problem,  but  one  related 
to  review  time  limits,  is  the  question  of 
when  the  clock  should  start.  OIRA  has 
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encouraged  agencies  to  consult  early  in 
the  development  of  a  regulatory  action 
This  brings  the  perspectives  of  both  the 
reviewer  and  the  agency  to  bear  on  the 
rule  early  in  the  process,  informing  the 
regulatory  development  and  permitting 
early  identification  and  resolution  of 
any  major  policy  differences.  Adequate 
front-end  involvement  is  especially 
important  when  statutory  or  judicial 
deadlines  dictate  a  rapid  pace  in  the 
development  of  the  rule.  The  starting  of 
the  clock  with  the  submission  of  a 
relatively  complete  formal  draft  does 
not  encourage  such  advance 
consultation.  On  the  other  hand,  some 
have  expressed  concern  that  with  such 
advance  consultation,  the  measurement 
of  review  time  beginning  with  the 
submission  of  a  relatively  formal  draft 
does  not  accurately  state  (indeed,  may 
substantially  understate)  the  time  that 
OIRA  has  in  fact  spent  reviewing  (in 
some  sense)  the  regulatory  action. 

Definition  of  "Significant" 

Another  area  where  further 
monitoring  and  additional  thought  is 
warranted  involves  the  term 
"significant,"  which  is  the  trigger  for 
determining  whether  or  not  there  will 
be  OIRA  review.  The  definition  of 
"significant"  is  not,  apparently,  self- 
executing,  and  argument  over  its 
meaning  has  been  at  least  partly 
responsible  for  the  long  start-up  time  in 
implementing  the  Usting  process.  In 
some  cases,  debate  takes  place  within 
the  agency  as  to  whether  or  not  a  rule 
is  significant.  In  some  of  those  same 
cases,  and  in  others,  the  debate  takes 
place  between  OMB  and  the  agency, 
typically  with  OMB  thinking  that  a 
regulatory  action  which  the  agency 
initially  thinlcs  is  non-significant  is,  in 
QMB's  view,  significant. 

To  some  extent  these  debates  are  part 
of  the  initial  adjustment  period  as  the 
Order  is  implemented:  some  reflect 
residual  mistrust  from  the  previous 
regulatory  review  system;  and,  some 
reflect  the  natural  tension  between  the 
agency  responsible  for  the  regulation 
and  a  reviewing  entity.  But  some  may 
reflect  the  lack  of  precision  (deliberate 
at  the  time  of  drafting)  in  the  definition 
set  forth  in  the  Executive  Order. 

The  uncertainty  centers  in  particular 
around  two  of  the  four  criteria  that 
define  "significant  regulatory  action" — 
the  first  and  the  fourth.  The  first 
criterion  defines  what  has  become 
known  as  an  "economically  significant" 
rule.  (Section  3(f)(1).)  Although  the 
initial  clause  of  the  criterion — a  SlOO 
million  annual  effect  on  the  economy — 
is  clear,  the  remainder  is  not  as  easily 
understood.  What  does  it  mean  to 
"adversely  affect  in  a  material  way  the 


economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities"?  Similarly,  looking  at  the 
fourth  criterion,  what  are  "novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order"?  Some  have  read  it  very 
narrowly;  others  have  read  it  to  include 
everything.  While  it  is  too  early  to 
suggest  specific  changes  to  the 
definition,  we  will  be  monitoring  it  to 
see  if  further  clarification  is  required. 

Identification  of  Changes  Made  During 
Review 

Another  area  that  may  warrant  further 
consideration  are  sections  6(a)(3)(E)  (ii) 
and  (iii),  which  require  the  agency  to 
identify  the  substantive  changes  made 
in  a  regulatory  action  during  OIRA 
review,  and  to  identify  those  changes 
made  at  the  suggestion  or 
recommendation  of  OIRA.  These 
provisions  are  intended  to  make  the 
results  of  OIRA  review  transparent  to 
the  public.  Some  agencies  have  told  us 
they  are  identifying  such  changes,  and 
while  we  have  not  conducted  a  survey, 
we  have  no  reason  to  think  that  all  are 
not  complying  with  the  terms  of  the 
Order. 

From  our  perspective,  however, 
changes  that  result  from  regulatory 
review  are  the  product  of  collegia! 
discussions,  involving  not  only  OIRA 
and  the  agency,  but  frequently  other 
White  House  Offices — such  as  OVP, 
DPC,  NEC,  CEA,  OEP,  OSTP— and  other 
agencies  as  well  (including  at  times, 
other  sister  agencies  in  the  same 
department  as  the  originating  agency). 
After  an  extended  process,  it  is  not  clear 
that  identifying  changes  made  at  the 
suggestion  of  OIRA  is  accurate  (if  the 
only  choice  is  OIRA  suggestions  or 
agency  proposals)  or  meaningful  (if 
OIRA  suggestions  are  only  those 
suggestions  originating  at  OIRA  rather 
than  at  another  agency).  We  expect  to 
explore  this  subject  with  the  agencies 
and  see  if  any  further  guidance  is 
necessary  or  desirable. 

Intergovernmental  Relations 

There  are  two  areas  that  are  touched 
on  in  the  Executive  Order  where 
perhaps  more  should  be  done.  The  first 
involves  Executive  Order  No.  12875.  It 
provides,  among  other  things,  that 
Federal  agencies  that  impose 
nonstatutory,  unfunded  mandates  on 
State,  local,  or  tribal  government  either. 
(1)  assure  that  funds  necessary  to  pay 
the  costs  of  compliance  are  provided  by 
the  Federal  Government,  or  (2)  describe 
the  extent  of  the  agency's  prior 


consultations  with  affected  units  of 
government,  the  nature  of  their 
concerns,  any  written  submissions  from 
them,  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation  containing  the  mandate.  The 
purpose  of  this  provision  is,  in  part,  to 
improve  communications  between  the 
agencies  and  State,  local,  and  tribal 
officials,  particularly  those  responsible 
for  funding  the  programs,  and  to 
establish  a  meaningful  working 
relationship  between  them  where  none 
may  now  exist.  This  is  very  much  a  part 
of  the  philosophy  of  Executive  Order 
No.  12866,  and  OMB  has  provided 
guidance  to  the  agencies  that  regulatory 
actions  that  contain  an  unfunded 
mandate  should  be  submitted  to  OIRA 
for  review  under  Executive  Order  No. 
12866.  Further  clarification  of  OIRA 's 
role  in  this  regard  could  be  considered. 

Small  Business  Concerns 

The  second  area  involves  the  burdens 
of  regulation  on  small  businesses. 
Concerns  voiced  by  the  small  business 
community  have  led  to  a  variety  of 
proposals  to  increase  the  focus  of 
regulators  on  the  unique  problems  of 
small  businesses,  and  in  particular  the 
agencies'  compliance  (or  lack  of 
compliance)  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  One 
suggestion  is  to  have  OIRA  and  the 
Small  Business  Administration  (SBA) 
coordinate  review  of  agency  rules  to 
assure  that  the  agencies  prepare  and  use 
high  quality  regulatory  flexibility 
analyses  when  it  would  be  appropriate 
to  do  so.  SBA  could  notify  OIRA  of  any 
concerns  it  has  with  an  agency's 
regulatory  flexibility  analysis  within  a 
certain  time  after  publication  (e.g.,  20 
days)  of  a  notice  of  proposed 
rulemaking,  and  OIRA  could  be 
authorized  to  direct  the  agency  to  issue 
a  supplemental  notice  raising  regulatory 
flexibility  analysis  concerns  or 
announcing  the  intent  to  prepare  a 
regulatory  flexibility  analysis  by  a  date 
certain.  Other  forms  of  collaboration  are 
also  possible  to  encoiu^ge  better 
Interagency  coordination  and 
compliance  with  existing  law. 

Post  Hoc  Evaluation  of  Rules 

Finally,  regulations  are  developed 
based  on  estimates  of  behavior  and 
events  in  the  future.  Even  the  best  of 
such  predictions  can  turn  out  to  be 
wrong.  After  a  regulation  has  been 
issued,  however,  there  is  little,  if  any, 
effprt  made  to  review  estimates  and 
analyses  to  see  what  was  right  and  what 
was  wrong,  both  to  change  the  current 
rule  to  make  it  more  effective  and  to 
learn  how  to  do  better  analyses  for 
future  rules.  Agencies  with  increasingly 


292 


24290 


Federal  Register  /  Vol.  59.  No.  89  /  Tuesday,  May  10.  1994  /  Notices 


limited  staffs  and  new  mandates  to  meet 
have  little  incentive  for  such  exercises, 
although  they  could  be  critical  to  an 
efficient  and  effective  rulemaking 
program. 

It  is  possible  that  the  appropriate 
incentives  could  be  provided  by 
requiring,  at  least  in  selected  cases,  that 
agencies  manage  their  regulations 
toward  results.  That  is.  a  rule  could  be 
written  with  speciHc  goals,  initial 
baselines  against  which  to  measure 
achievement  of  these  goals,  and  an 
evaluation  plan,  including  comment  by 
a^ected  parties  with  an  expectation  that 
based  on  such  input  and  analysis  the 
rule  would  be  modifled  to  improve  its 
effectiveness  and  efficiency.  If  so. 
review  of  an  existing  regulation  would 
become  part  of  its  development  rather 
than  an  after-the-fact  exercise. 

Conclusion 

The  importance  of  regulations  in  our 
society  makes  it  imperative  that  the 
process  by  which  they  are  developed 
and  reviewed  be  characterized  by 
integrity  and  accountability. 
Regrettably,  this  Administration  did  not 
inherit  such  a  process  from  the  prior 
Administration.  On  the  contrary,  that 
process  was  severely  criticized  for 
delay,  imcertainty,  favoritism,  and 
secrecy.  Significant  improvements  have 
been  made  with  the  implementation  of 
Executive  Order  No.  12866.  While  it  is 
still  too  early  to  judge  the  effects  of  the 
new  Order,  the  regulatory  process  has 
been  made  more  principled, 
professional,  and  prxxiuctive.  The 
Executive  Office  of  the  President  is 
working  in  concert  with  the  agencies 
and  listening  to  the  public  in  order  to 
solve  problems,  not  pretending  they  do 
not  exist. 

The  American  people  deserve  a 
regulatory  system  that  improves  their 
health,  safety,  and  economic  well-being 
vrithout  imposing  unacceptable  or 
unreasonable  costs  on  society.  The 
regulatory  system  being  established  by 
Executive  Order  No.  12866  demands 
quality,  efficiency,  and  accountability, 
and  is  well  on  its  way  to  improving  the 
functioning  of  government,  the  economy 
and,  most  importantly,  the  quality  of  life 
for  the  American  people. 

List  of  Attachments 

1.  Executive  Order  No.  12866  (This 
Executive  Order  does  not  appear  in 
this  document.  See  58  FR  51735; 
October  4, 1993). 

2.  Presidential  Memorandum  for  the 
Administrator  of  OIRA  dated 
September  30, 1993.  (This 
Presidential  memorandum  does  not 
appear  in  this  document.  Copies  are 


available  from  the  EOP  Publications 
Office  at  202-395-7332.) 

3.  Guidance  from  the  Administrator  of 
OIRA  for  Implementing  E.O.  12866. 

4.  Appendix  A — Executive  Order  12866 
Reviews  October  1.  1993-March  31, 
1994;  Received  Since  October  1.  1993 

5.  Table  1 — Executive  Order  Reviews 
October  1, 1993-March  31, 1994; 
Received  After  October  1, 1993 

6.  Table  2 — Executive  Order  Reviews 
October  1,  1993-March  31, 1994; 
Received  Prior  to  October  1, 1993 

7.  Table  3 — Executive  Order  Reviews 
Pending  on  April  1.  1994 

8.  Figure  A — Executive  Order  12866 
Receipts  From  Agencies 

October  12. 1993. 

Memorandum  for  Heads  of  Executive 
Departments  and  Agencies,  and 
Independent  Regulatory  Agencies 

From:  Sally  Katzen,  Administrator, 

Office  of  Information  and 

Regulatory  Affairs 
Subject:  Guidance  for  Implementing 

E.O.  12866 
The  President  issued  Executive  Order 
No.  12866,  "Regulatory  Planning  and 
Review,"  on  September  30, 1993  (58 
Fed.  Reg.  51735  (October  4.  1993))."  It 
calls  upon  Federal  agencies  and  the 
Office  of  Information  and  Regulatory 
Affairs  (OIRA)  to  carry  out  specific 
actions  designed  to  strealbline  and  make 
more  efficient  the  regulatory  process. 
This  memorandimi  provides  guidance 
on  a  number  of  the  provisions  of  the 
new  Order.  Undoubtedly,  with 
experience,  additional  questions  will  be 
raised,  and  we  will  attempt  to  respond 
promptly  as  they  arise. 

1.  Coverage 

The  Order  as  a  whole  applies  to  all 
Federal  agencies,  with  the  exception  of 
the  independent  regulatory  agencies 
(Sec.  3(b)).  The  independent  regulatory 
agencies  are  included  in  provisions 
concerning  the  "Unified  Regulatory 
Agenda"  (Sec.  4(b))  and  "The 
Regulatory  Plan"  (Sec.  4(c)).  However, 
while  the  President's  "Statement  of 
Regulatory  Philosophy  and  Principles" 
(Sec.  1)  appUes  by  its  terms  only  to 
those  agencies  that  are  not  independent, 
the  independent  regulatory  agencies  are 
requested  on  a  voluntary  basis  to  adhere 
to  the  provisions  that  may  be  pertinent 
to  their  activities. 

In  addition,  the  Order  states  that  the 
OIRA  Administrator  may  exempt 
agencies  otherwise  covered  by  the 
Order.  Appendix  A  is  a  first  cut  of  those 
agencies  that  have  few,  if  any, 
significant  rulemaking  proceedings  each 
year;  efiective  immediately,  these 


agencies  are  exempt  from  the  scope  of 
the  Order  2  Like  the  independent 
agencies,  those  agencies  listed  in 
Appendix  A  are  requested  to  adhere 
voluntarily  to  the  relevant  provisions  of 
the  Order,  particularly  the  President's 
"Statement  of  Regulatory  Philosophy 
and  Principles  "  (Sec.  1). 

2.  Designation  of  Regulatory  Policy 
Officer 

The  Order  directs  each  agency  head  to 
designate  a  Regulatory  Policy  Officer 
"who  shall  report  to  the  agency  head" 
(Sec.  6(a)(2)).  This  Regulatory  Policy 
Officer  is  to  be  involved  at  each  stage  of 
the  regulatory  process  to  foster  the 
development  of  effective,  innovative, 
and  least  burdensome  regulations. 
Because  the  Regulatory  Policy  Officer 
will  in  most  circumstances  serve  as  the 
agency  representative  to  the  Regulatory 
Working  Group  (see  below),  please 
provide  us  with  the  name,  mailing 
address,  and  telephone  and  fax  nimibers 
of  your  designee  as  soon  as  possible. 

5.  Regulatory  Working  Group 

The  Order  directs  the  OIRA 
Administrator  to  convene  a  Regulatory 
Working  Group  consisting,  in  part,  of 
the  representatives  of  the  heads  of  each 
agency  having  significant  domestic 
regulatory  responsibiUty  (Sec.  4(d)). 

Again,  we  have  made  a  first  cut  of  a 
list  of  those  agencies  which  should  be 
members  of  the  Regulatory  Working 
Group,  which  is  attached  as  Appendix 
B.  Some  of  the  Departments  that  have 
separate  regulatory  components  may 
qualify  for  multiple  representatives. 
Please  notify  us  if  you  believe  that  your 
Department  should  have  more  than  one 
representative.  In  suggesting  additional 
representatives,  please  identify  these 
persons  and  provide  us  with  their 
mailing  addresses,  and  telephone  and 
fax  nimibers. 

The  Administrator  is  to  convene  the 
first  meeting  of  the  Regulatory  Working 
Group  within  30  days.  It  is  therefore 
essential  that  we  have  your  response  as 
soon  as  possible. 

4.  Regulatory  Planning  Mechanism 

The  Order  emphasizes  planning  as  a 
way  of  identifying  significant  issues 
early  in  the  process  so  that  whatever 
coordination  or  collaboration  is 
appropriate  can  be  achieved  at  the 
begiiming  of  the  regulatory  development 
pnxxss  rather  than  at  the  end  (Sec.  4). 


'  Thi»  Ord«r  replicm  E.0. 12291  and  E.O.  12498. 


1  To  assure  thai  the  purposes  of  the  Executive 
Order  ate  cairiod  out.  we  may  ask  these  agencies 
to  review  particular  significant  regulatory  aaions  of 
which  we  become  aware.  These  Agencies  should 
advise  OIRA  if  they  believe  that  a  particular  rule 
centralized  review. 
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There  are  two  specific  planning 
documents  discussed  in  the  Order.  The 
first,  the  semiannual  Unified  Regulatory 
Agenda  (Sec.  4(b)l.  is  on  schedule  and 
will  be  published  before  the  end  of 
October.  Traditionally,  all  agencies 
participate,  describing  briefly  the 
regulations  under  development.  The 
Order  does  not  call  for  any  change  in 
either  the  scope  or  format  of  this 
document. 

The  second  planning  document  is  the 
annual  Regulatory  Plan  (Sec.  4(cl). 
which  is  to  be  published  in  October  as 
part  of  the  Unified  Regulatory  Agenda. 
The  Regulatory  Plan  seeks  to  capture  the 
most  important  significant  regulations. 
In  advance  of  agencies  drafting  their 
Regulatory  Plans,  the  Vice  President 
will  meet  with  agency  heads  to  seek  a 
common  understanding  of  regulatory 
priorities  and  to  coordinate  regulatory 
efforts  to  be  accomplished  in  the 
upcoming  year  (Sec.  4(a)).  The  Vice 
President  will  convene  the  first  meeting 
in  early  1994.  Following  that  meeting, 
we  will  provide  appropriate  guidance 
on  the  scope  and  structure  of  the 
submissions  for  the  1994  Regulatory 
Plan. 

As  you  may  recall,  OMB  had  asked  in 
OMB  Bulletin  No.  93-13  (May  13. 1993) 
that  certain  agencies  prepare  a  draft 
1993  Regulatory  Program  under  the  then 
applicable  Executive  Order  No.  12498. 
Many  agencies  sent  in  some  or  all  of 
their  proposed  programs.  Other  agencies 
informed  us  that  they  wanted  to  wait  for 
the  confirmation  of  political  appointees 
or  the  issuance  of  the  new  Executive 
Order.  While  there  is  now  insufficient 
time  for  all  of  the  steps  necessary  to 
prepare  a  formal  regulatory  plan  for  this 
year,  the  materials  we  have  received 
will  be  useful  in  preparing  for  the 
meeting  with  the  Vice  President  and  our 
other  coordination  efforts.  Those 
agencies  that  have  already  drafted  but 
not  submitted  materials,  as  well  as  those 
who  wish  to  augment  what  we  have 
already  received,  are  encouraged  to  send 
these  materials  to  OIRA. 

5.  Review  of  Existing  Begulations 

The  Order  directs  each  agency  to 
create  a  program  under  which  it  will 
periodically  review  its  existing 
significant  regulations  to  determine 
whether  any  should  be  modified  or 
eliminated  to  make  the  agency's 
regulatory  program  more  effective,  less 
biudensome.  and  in  greater  alignment 
with  the  President's  priorities  and 
regulatory  principles  (Sec.  S). 
Specifically,  within  90  days,  agencies 
are  to  submit  to  the  OIRA  Administrator 
a  program  establishing,  consistent  with 
the  agency's  resources  and  regulatory 
priorities,  the  procedures  for  carrying 


out  a  periodic  review  of  existing 
significant  regulations  and  identifying 
any  legislative  mandates  that  may  merit 
enactment,  amendment,  or  rescission 
(Sec.  5(a)). 

We  are  aware  that  past 
Administrations  have  required  agencies 
to  undertake  similar  review  efforts. 
Some  of  these  have  been  so  broad  in 
scope  that  necessary  analytic  focus  has 
been  diffused,  or  needed  follow-up  has 
not  occurred.  This  current  effort  should 
be  more  productive  because  it  focuses 
only  on  significant  regulations  and  the 
legislation  that  mandates  them,  and 
because  we  will  be  looking  at  groups  of 
regulations  across  agencies  with  the 
help  of  the  Vice  President  and  the  White 
House  Regulatory  Advisers,  as  well  as 
the  public. 

Pursuant  to  the  Order,  we  are  asking 
each  agency  to  send  to  the  OIRA 
Administrator  within  90  days  a  work- 
plan  which  identifies  who  and  which 
office  within  the  agency  will  be 
responsible  for  assuring  that  periodic 
reviews  take  place;  the  criteria  to  be 
used  for  selecting  targets  of  review:  the 
kinds  of  public  involvement,  data 
collection,  economic  and  other  analysis, 
and  follow-up  evaluation  that  are 
planned;  the  timetables  to  be  applied; 
and,  to  the  extent  then  known,  the 
targets  selected.  As  the  program  is 
implemented  and  an  agency  selects 
specific  targets  for  review,  please 
identify  the  specific  programs, 
regulations,  and  legislation  involved.  To 
the  extent  they  are  relevant,  we  will 
share  with  you  the  review  efforts  of 
other  agencies. 

6.  Centralized  Beview  of  Regulations 
One  of  the  themes  in  the  Order  is 
greater  selectivity  in  the  regulations 
reviewed  by  OIRA,  so  that  we  can  free 
up  our  resources  to  focus  on  the 
important  regulatory  actions  and 
expedite  the  issuance  of  those  that  are 
less  important.  Another  theme  is  that 
we  are  to  determine  early  in  the  process 
which  regulations  are  important  (the 
term  in  the  Order  is — "significant"). 
Among  other  things,  this  will  permit 
agencies  to  conduct  the  needed  analyses 
for  these  regulations  as  part  of  the 
development  process,  not  as  an  after- 
the-fact  exercise  (Sec.  6(a)(3)(B)). 
The  Order  defines  "significant" 
regulatory  actions"  as  those  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affecting  a 
sector  of  the  economy,  pr(>ductivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities: 
(2)  creating  a  serious  inconsistency  or 
otherwise  interfering  with  an  action 


taken  or  planned  by  another  agency:  (3) 
materially  altering  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs;  or  (4)  raising  novel  legal  or 
policy  issues  (Sec.  3(0)  -'  This  definition 
is  not  wholly  susceptible  to  mechanical 
application;  rather,  in  many  instances,  it 
will  require  the  exercise  of  judgment. 
We  will  work  with  the  agencies  to  come 
to  a  consensus  on  the  meaning  of  this 
term  in  the  context  of  the  specific 
programs  and  characteristics  of  each 
agency. 

To  begin,  we  ask  the  appropriate 
personnel  at  each  agency  to  work  with 
the  OIRA  desk  officer(s)  to  develop  an 
appropriate  list  of  rulemakings  that  are 
under  development  for  submission  to 
OIRA.  For  each  rulemaking,  please  use 
the  format  below: 

DEPARTMENT/REGULATORY 
COMPONENT.  Title:  (llndicate 
significance'!:  Upcoming  Action: 
[Identify] ')  Planned  Submission/ 
Publication:  [date]:  RIN:  (number']. 
Statutory/Judicial  Deadline:  (date,  if 
anv]. 

[Describe  briefly  what  the  agency  is 
intending  to  do  and  why.  including 
whether  the  program  is  new  or 
continuing  and,  if  continuing,  the 
significant  changes  in  program 
operations  or  award  criteria.  Briefly 
describe  issues  associated  with  the 
rulemaking,  as  appropriate,  e.g.,  impacts 
(both  benefits  and  costs),  interagency 
and  intergovernmental  (State  and  local) 
effects,  budgetary  effects  (e.g.,  outlays, 
number  of  years  and  awards, 


'The  Order  is  Intended  to  cover  any  policy 
document  ot  general  applicability  and  future  effect, 
which  the  agency  intends  to  have  the  force  and 
effect  of  law.  such  as  guidances,  funding  notices, 
manuals,  implementation  strategies,  or  other  public 
announcements,  designed  to  implement,  interpret, 
or  prescribe  law  or  policy  or  to  describe  the 
pixicedure  or  practice  requirements  of  an  agency. 
Such  documents  are  normally  published  in  the 
Federal  Ragiater.  but  can  also  be  made  available  to 
the  affected  public  directly. 

*  State  one  of  the  following;  "Not  Signincanl". 
"Significant",  or  "Economically  Significant".  A 
designation  as  "Economically  Significant"  means 
tliat  the  regulatory  action  is  likely  to  result  in  the 
effects  listed  in  the  first  subsection — namely.  i.e.. 
"have  an  annual  effea  on  the  economy  of  SI 00 
million  or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the  environment, 
public  health  or  safety,  or  Stale,  local,  or  tribal 
governments  or  communities."  A  regulatory  action 
that  is  considered  "Economically  Significant"  must 
ultimately  be  supported  by  the  analyses  set  forth  in 
Section  6la)(3)IC). 

>  Indicate  whether  the  upcoming  ivgulatory 
action  is  a  "Notice  of  Inquiry".  "Funding  Notice". 
"AIMPRM".  "NPRM".  "Interim  Final  Rule".  "Final 
Rule",  or  what  other  action  It  may  be. 

ft  "RIN"  is  the  Regulation  Identifier  Number 
published  in  the  Unified  Regulatory  Agenda.  If  a 
RIN  has  not  been  assigned,  the  agency  should 
obuln  one  through  the  normal  process  by 
contAcUng  the  Regulatory  Information  Service 
Center. 
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administrative  overhead),  time 
pressures,  and  why  the  regulatory  action 
is  important,  sensitive,  controversial  or 
precedential.  For  flnal  regulatory 
actions,  include  a  brief  statement  of  the 
nature  and  extent  of  public  comment, 
and  the  nature  and  extent  of  changes 
made  in  response  to  the  public 
comments.)  ({Name  and  telephone 
number  of  program  official  who  can 
answer  detailed  questions)) 

We  are  not  looting  for  a  lengthy  or 
detailed  description  of  the  issues  listed 
above.  All  we  need  is  information 
sufficient  to  confirm  the 
characterization  of  "significant"  or  "not 
significant".  Similarly,  for  final 
regulatory  actions,  the  description  of  the 
public  comments  and  changes  is  simply 
to  enable  us  to  decide  whether  we  can 
expedite  or  waive  our  review  of  the  final 
rule  where,  for  example,  there  are  few 
or  no  public  comments  and  little  or  no 
substantive  change  from  the  previously 
reviewed  NPRM. 

Under  the  Executive  Order,  within  10 
working  days  after  OIRA  receives  this 
list,  we  will  meet  with  or  call  your 
office  to  discuss  whether  or  not  listed 
regulatory  actions  should  be  submitted 
for  centralized  review  (Sec.  6(a)(3)(A)). 
The  purpose  of  this  meeting  is  to 
confirm  the  characterization  of  the 
proposal  as  "significant"  or  "not 
significant,"  the  characterization  is 
important  because,  absent  a  material 
change  in  the  development  of  the  rule, 
those  characterized  as  "not  significant" 
need  not  be  submitted  for  OIRA  review 
before  publication. 

OIRA  will  also  want  to  discuss  the 
timing  for  updates  that  would  identify 
any  new  regulatory  actions  under 
development.  OIRA  implemented  this 
procedure  with  several  agencies  on  a 
.  pilot  basis  while  the  Order  was  being 
drafted.  We  are  most  pleased  by  the 
results.  It  has  in  some  instances  talcen 
one  or  two  tries  to  develop  a  process 
that  works  for  a  particular  agency.  In 
most  instances,  submission  of  a  list  once 
a  month  has  proven  sufficient  for  our 
purposes. 

Once  it  is  clear  that  a  rulemaking 
warrants  review  by  OIRA,  the  process 
will  be  facilitated  by  your  advising  the 
OIRA  staff  as  soon  as  possible  on  the 
basic  concept,  direction,  and  scope  of 
the  rulemaking.  This  will  enable  us  to 
identify  early  the  issues  that  we  are 
concerned  about  and  to  inform  agency 
personnel  of  the  type  of  analyses  that 
OIRA  will  look  for  when  it  reviews  the 
regulatory  action.  All  of  this  is  designed 
to  make  the  review  process  more 
efficient  and  avoid  last  minute 
problems. 

When  an  agency  submits  a  significant 
regulatory  adUon  for  review,  the  Order 


sets  forth  certain  information  that  each 
agency  should  provide  a  description  of 
the  need  for  the  regulatory  action,  how 
the  regulation  will  meet  that  need,  and 
an  assessment  of  the  potential  costs  and 
benefits  of  the  regulatory  action, 
together  with  an  explanation  of  how  it 
is  consistent  with  a  statutory  mandate, 
promotes  the  President's  priorities,  and 
avoids  undue  interference  with  State, 
local,  and  tribal  governments.  This 
should  not  impose  additional  burden  on 
the  agency.  All  of  the  information 
should  have  been  prepared  as  part  of  the 
agency's  deliberative  process:  and 
much,  if  not  all,  of  this  information 
should  already  be  set  forth  in  the 
preamble  of  the  proposal  so  as  to  allow 
more  informed  public  comment. 

If  the  regulatory  action  is 
economically  significant  (as  defined  in 
Sec.  3(f)(1)),'  the  Order  sets  forth 
additional  information  that  an  agency 
must  provide — an  assessment  of 
benefits,  costs,  and  of  potentially 
effective  and  reasonably  feasible 
alternatives  to  the  planned  regulatory 
action  (Sec.  6(a)(3(C)).  We  recognize  that 
this  material  may  take  different  forms 
for  different  agencies.  We  are  reviewing 
our  current  guidance  to  see  what 
changes,  if  any,  are  appropriate. 
Pending  the  conclusion  of  this  review, 
agencies  should  continue  to  adhere  to 
the  existing  0MB  guidance  on  how  to 
estimate  benefits  and  costs. 

In  order  to  assure  that  the  public  is 
aware  of  our  review  under  the  Order 
and  the  possible  effects  that  this  review 
may  have  had,  agencies  should  indicate 
in  the  preamble  to  the  regulatory  action 
whether  or  not  the  regulatory  action  was 
subject  to  review  under  E.O.  12866.  On 
the  other  hand,  there  is  no  requirement 
that  an  agency  document  (in  the 
preamble  or  in  its  submissions  to  OIRA) 
compliance  with  each  principle  of 
regulation  set  forth  in  the  beginning  of 
the  Executive  Order  (Sec.  1(b));  we  do, 
however,  expect  agencies  to  adhere  to 
these  principles  and  to  respond  to  any 
questions  that  may  be  raised  about  how 
a  regulatory  action  is  consistent  with 
these  provisions  of  the  Order, 

The  OIRA  Administrator  was  given 
the  authority  to  exempt  any  category  of 
agency  regulations  from  centralized 
review  (Sec.  3(d)(4)).  To  begin  with,  we 
have  decided  that  the  previously 
granted  exemptions  should  be  kept  in 
efl'ect,  except  as  the  Order  specifically 
includes  them.«  Several  additional 


^See  footnote  4. 

•Section  }(dl(2)  Includes  urithln  the  definition  of 
"regulation"  or  "rule"  ihoie  penainlng  to 
"procurement"  and  the  "import  or  export  of  non- 
defense  articlet  and  lervioei."  The  OIRA 
Admlniitntor  interpreu  the  Utter  to  include  within 
the  Kope  of  the  Order  the  regulations  of  the  Buivau 


exemptions  have  been  added  as  a  result 
of  our  ongoing  discussions  with 
agencies.  A  list  of  current  exemptions  is 
set  forth  in  Appendix  C.  We  will  add  to 
this  list  as  experience  wanants.  We  urge 
you  to  contact  the  Administrator,  or 
have  your  staff  contact  your  OIRA  desk 
officer,  to  discuss  those  categories  you 
believe  may  be  suitable  for  exemption. 

7.  Openness  and  Public  Accountability 

To  assure  greater  openness  and 
accountability  in  the  regulatory  review 
process,  the  Order  sets  forth  certain 
responsibilities  for  OIRA  (Sec.  6(b)(4)). 
Among  other  things,  OIRA  is  placing  in 
its  public  reading  room  a  list  of  all 
agency  regulatory  actions  currently 
undergoing  review.  This  list  is  updated 
daily,  and  identifies  each  regulatory 
action  by  agency,  title,  date  received, 
and  date  review  is  completed. 

The  reading  room  also  contains  a  list 
of  all  meetings  and  telephone 
conversations  with  the  public  and 
Congress  to  discuss  the  substance  of 
draft  regulations  that  OIRA  is  reviewing. 
Within  OIRA,  only  the  Administrator 
(or  an  individual  specifically  designated 
by  the  Administrator — generally  the 
Deputy  Administrator)  may  receive  such 
oral  communications. 

When  these  meetings  are  scheduled, 
we  are  asking  those  outside  the 
Executive  branch  to  have  communicated 
their  concerns  and  supporting  facts  to 
the  issuing  agency  before  the  meeting 
with  OIRA.  To  assure  that  the  matters 
discussed  are  known  to  the  agency,  we 
are  inviting  policy-level  officials  from 
the  issuing  agency  to  each  such  meeting. 

In  addition,  written  materials  received 
from  those  outside  the  Executive  branch 
will  be  logged  in  the  reading  room  and 
forwarded  to  the  issuing  agency  within 
10  working  days.  It  will  be  up  to  each 
agency  to  put  these  in  its  rulemaking 
docket. 

After  the  regulation  is  published, 
OIRA  is  making  available  to  the  public 
the  documents  exchanged  between 
OIRA  and  the  issuing  agency.  These 
materials  will  also  be  made  public  even 
if  the  agency  decides  not  to  publish  the 
regulatory  action  in  the  Federal 
Regider.  In  addition,  the  Order  directs 
that,  after  a  regulatory  action  has  been 
published  in  the  Federal  Register  or 
otherwise  released,  each  agency  is  to 
make  available  to  the  public  the  text 
submitted  for  review,  and  the  required 
assessments  and  analyses  (Sec. 
6(a)(3)(E)).  In  addition,  after  the 
regulatory  action  has  been  published  in 
the  Federal  Register  or  otherwise  issued 


of  Export  Administration,  and  to«xclude  State 
Oepanment  regulations  involving  the  Munitions 
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to  the  public,  each  agency  is  to  identify 
for  the  public,  in  a  complete,  clear,  and 
simple  manner,  the  substantive  changes 
that  it  made  to  the  regulatory  action 
between  the  time  the  draft  was 
submitted  to  OIRA  for  review  and  the 
action  was  subsequently  publicly 
announced,  indicating  those  changes 
that  were  made  at  the  suggestion  or 
recommendation  of  OIRA  (Sec. 
6(a)(3)(E)  (ii)  and  (iii)).  Should  you  have 
any  questions  about  these  matters, 
please  call  the  Administrator  or  one  of 
your  OIRA  Desk  Officers. 

8.  Time  Limits  for  OIRA  Review 

The  Order  sets  forth  strict  time  limits 
for  OIRA  review  of  regulatory  actions. 
For  any  notices  of  inquiry,  advance 
notice  of  proposed  rulemaking,  or  other 
preliminary  regulatory  action,  OIRA  is 
to  complete  review  within  10  working 
days  (Sec.  6(b)(2)(A)).  For  all  other 
regulatory  actions,  OIRA  has  90 
calendar  days,  unless  OIRA  has 
previously  reviewed  it  and  there  has 
been  no  material  change  in  the  facts  and 
cinnunstances  upon  which  the 
regulatory  action  is  based,  in  which  case 
there  is  a  limit  of  45  days  (Sec. 
6(b)(2)(B)).  Because  of  these  tight  time 
limits,  we  must  work  closely  together  to 
ensure  that  requests  for  clarification  or 
information  are  responded  to  promptly. 
Upon  receipt  of  a  regulatory  action,  we 
plan  to  take  a  quick  look  and  make 
certain  that  whatever  analyses  should  be 
included  are  included,  and  to  get  back 
promptly  to  the  agency  to  ask  for 
whatever  is  missing. 

In  some  instances,  a  reason  for  OIRA 
review  will  be  the  potential  effect  of  a 
regulation  on  other  agencies.  In  these 
circumstances,  OIRA  will  attempt  to 
provide  the  affected  agencies  with 
copies  of  the  draft  regulatory  action  as 
soon  as  possible.  If  you  are  aware  that 
another  an  agency  has  an  interest  in  the 
draft  regulatory  action,  please  let  us 
know  quickly. 

We  also  want  to  stress  the  provision 
in  the  Order  that  calls  upon  each 
agency,  in  emergency  situations  or 
when  the  agency  is  obligated  by  law  to 
act  more  quickly  than  normal  review 
procedures  allow,  to  notify  OIRA  as 
soon  as  possible  and  to  schedule  the 
rulemaking  proceedings  so  as  to  permit 
sufficient  time  for  OIRA  to  conduct  an 
adequate  review  (Sec.  6(a)(3)P)). 

9.  Regulation  Identifier  Number  (RIN) 
We  ask  that  each  agency  include  a 

Regulation  Identifier  Number  in  the 
heading  of  each  regulatory  action 
published  in  the  Federal  Regiiter.*  This 


will  make  it  easier  for  the  public  and 
agency  officials  to  track  the  publication 
history  of  regulatory  actions  throughout 
their  life  cycles  and  to  link  documents 
in  the  Federal  Register  with 
corresponding  entries  in  the  Unified 
Agenda  of  Federal  Regulations  (Sec. 
4(b))  and  the  Regulatory  Plan  (Sec.  4(c)). 

We  look  forward  to  working  with  you 
toimplement  this  Executive  Order.  If 
you  have  any  questions,  please  let  us 
know.  We  will,  of  course,  provide 
additional  guidance  as  experience  and 
need  dictate. 

Appendix  A — Agencies  Exempt  From 
E.0. 12866 

Advisory  Council  on  Historic 

Preservation 
African  Development  Foundation 
Alaska  Natural  Gas  Transportation 

System.  Office  of  the  Federal 

Inspector 
American  Battle  Monuments 

Commission 
Arms  Control  and  Disarmament  Agency 
Board  for  International  Broadcasting 
Central  Intelligence  Agency 
Commission  of  Fine  Arts 
Committee  for  Purchase  from  the  Blind 

and  Severely  Handicapped 
Export-Import  Bank  of  the  United  States 
Farm  Credit  System  Assistance  Board 
Federal  Financial  Institutions 

Examination  Council 
Federal  Mediation  and  Conciliation 

Service 
Harry  S.  Truman  Scholarship 

Foundation 
Institute  of  Museum  Services 
Inter- American  Foimdation 
International  Development  Corporation 

Agency 
fames  Madison  Memorial  Fellowship 

Foundation 
Merit  Systems  Protection  Board 
Navajo  Hopi  Indian  Relocation 

Commission 
National  Capital  Planning  Commission 
Office  of  Special  Counsel 
Overseas  Private  Investment 

Corporation 
Panama  Canal  Commission 
Pennsylvania  Avenue  Development 

Corporation 
Peace  Corps 

Selective  Service  System 
Tennessee  Valley  Authority 
United  States  Metric  Board 
United  States  Information  Agency 
United  States  International 

Development  Cooperation  Agency 

Appendix  B — Members  of  the 
Regulatory  Working  Groap 

Department  of  Agriculture 


•Tlw  Offlct  of  iha  Ttitwml  lagMv  liu  buud 
gutduiGa  to  ninflii  oo  th*  pUrwnirt  of  tlM  RIN 


nuinfaar  tn  thalr  docummu.  S«e  DocuoMnt  Ikalting 
Hudbook.  1991  (d.  p.  9. 


Department  of  Commerce 
Department  of  Defense 
Department  of  Education 
Department  of  Energy 
Department  of  Health  and  Human 

Services 
Department  of  Housing  and  Urban 

Development 
Department  of  the  Interior 
Department  of  [ustice 
Department  of  Labor 
Department  of  Transportation 
Department  of  the  Treasury 
Department  of  Veterans  Affairs 
Environmental  Protection  Agency 
Small  Business  Administration 
General  Services  Administration 
Equal  Employment  Opportunity 

Commission 

Appendix  C — Regulatory  Actions 
Exempted  From  Centralized  Regulatory 
Review 

Department  of  Apiculture 

Food  and  Nutrition  Service — Special 
Nutrition  program  notices  that  revise 
reimbursement  rates  and  eligibility 
criteria  for  the  School  Lunch,  Child  Care 
Food,  and  other  nutrition  programs. 

Food  and  Nutrition  Service — Food 
Stamp  program  notices  that  set 
eligibility  criteria  and  deduction 
policies. 

Agricultural  Marketing  Service — 
Regulations  that  establish  voluntary 
standards  for  grading  the  quality  of 
food. 

Animal  and  Plant  Health  Inspection 
Service — Rules  and  notices  concerning 
quarantine  actions  and  related  measures 
to  prevent  the  spread  of  animal  and 
plant  pests  and  diseases. 

Animal  and  Plant  Health  Inspection 
Service — ^Rules  affirming  actions  taken 
on  an  emergency  basis  if  no  adverse 
comments  were  received. 

Rural  Electrification  Administration — 
Rules  concerning  standards  and 
specifications  for  construction  and 
materials. 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 
Administration — Certain  time-sensitive 
preseason  and  in  season  Fishery 
Management  Plan  regulatory  actions 
that  set  restrictions  on  fishing  seasons, 
catch  size,  and  fishing  gear. 

Department  of  Education 

Certain  Final  Rules  Based  on 
Proposed  Rules — Final  regulations 
based  on  proposed  regulations  that 
OMB  previously  reviewed  where:  (1) 
OMB  bad  not  previously  identified 
issues  for  review  in  a  final  regulation 
stage:  (2)  Education  received  no 
substantive  public  comment:  and  (3)  the 
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proposed  regulation  is  not  substantively 
revised  in  the  flnal  regulation. 

Rules  Directly  Implementing  Statute — 
Final  regulations  that  only  incorporate 
statutory  language  v^ith  no 
interpretation. 

Notices  of  Final  Funding  Priorities — 
Notices  of  final  funding  priorities  for 
which  OMB  has  previously  reviewed 
the  proposed  priority. 

Department  of  Energy 

Power  Marketing  Administrations — 
Regulations  issued  by  various  power 
administrations  relating  to  the  sale  of 
electrical  power  that  they  produce  or 
market. 

Department  of  Health  and  Human 
Services 

Food  and  Drug  Administration — 
Agency  notices  of  funds  availability. 

Food  and  Drug  Administration — 
Medical  device  reclassiflcations  to  less 
stringent  categories. 

Food  and  Drug  Administration— OTC 
monographs,  unless  they  may  be 
precedent-setting  or  have  large  adverse 
impacts  on  consumers. 

Food  and  Drug  Administration — Final 
rules  for  which  no  comments  were 
received  and  which  do  not  differ  from 
theNPRM. 

Department  of  the  Interior 

Office  of  Surface  Mining — Actions  to 
approve,  or  conditionally  approve.  State 
regulatory  mining  actions  or 
amendments  to  such  actions. 

Office  of  Surface  Mining — Approval 
of  State  mining  reclamation  plans  or 
amendments. 

Office  of  Surface  Mining — 
Cooperative  agreements  between  OSM 
and  States. 

United  States  Fish  and  Wildlife 
Service — Certain  parts  of  the  annual 
migratory  bird  bunting  regulations. 


Department  of  Transportation 

All  Office  of  DOT— Amendments  that 
postpone  the  compliance  dates  of 
regulations  already  in  effect. 

Coast  Guard — Regatta  regulations, 
safety  zone  regulations,  and  security 
zone  regulations. 

Coast  Guard — Anchorage,  drawbridge 
operations,  and  inland  waterways 
navigation  regulations. 

Coosf  Guard — Regulations  specifying 
amount  of  separation  required  between 
cargoes  containing  incompatible 
chemicals. 

Federal  Aviation  Administration — 
Standard  instrument  approach 
procedure  regulations,  en  route  altitude 
regulations,  routine  air  space  actions, 
and  airworthiness  directives. 

National  Highway  Traffic  Safety 
Administration — Federal  Motor  Vehicle 
Safety  Standard  109  table  of  tire  sizes. 

Department  of  the  Treasury 

Internal  Revenue  Service,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms,  and 
Customs  Service — Revenue  rulings  and 
procedures,  Customs  decisions,  legal 
determinations,  and  other  similar  ruling 
documents.  Major  legislative  regulations 
are  covered  fully. 

Environmental  Protection  Agency 

Office  of  Pesticides  and  Toxic 
Substances — Actions  regarding 
pesticide  tolerances,  temporary 
tolerances,  tolerance  exemptions,  and 
food  additives  regulations,  except  those 
that  make  an  existing  tolerance  more 
stringent. 

Office  of  Pesticides  and  Toxic 
Substances — Unconditional  approvals 
of  TSCA  section  5  test  marketing 
exemptions,  and  of  experimental  use 
permits  under  FIFRA. 

O^ice  of  Pesticides  and  Toxic 
Substances — Decision  doctiments 


deflning  and  establishing  registration 
standards;  decision  documents  and 
termination  decisions  for  the  RPAR 
process:  and  data  call-in  requests  made 
under  section  3(c)(2)(B)  of  FIFRA. 

Office  of  Air,  Noise,  and  Radiation — 
Rules  that  unconditionally  approve 
revisions  to  State  Implementation  Plans. 

Office  of  Air,  Noise,  and  Radiation — 
Unconditional  approvals  of  equivalent 
methods  for  ambient  air  quality 
monitoring  and  of  NSPS.  NESHAPS. 
and  PSD  delegations  to  States:  approvals 
of  carbon  monoxide  and  nitrogen  oxide 
waivers:  area  designations  of  air  quality 
planning  purposes:  and  deletions  from 
the  NSPS  source  categories  list. 

Office  of  Water — Unconditional 
approvals  of  State  Water  Standards. 

Office  of  Water — Unconditional 
approval  of  State  underground  injection 
control  programs,  delegations  of  NPDES 
authority  to  States:  deletions  from  the 
307(a)  list  of  toxic  pollutants:  and 
suspension  of  Toxic  Testing 
Requirements  under  NPDES. 

Office  of  Solid  Water  and  Emergency 
Response — Unconditional  approvals  of 
State  authorization  under  RCRA  of  State 
solid  waste  management  plans  and  of 
hazardous  waste  delisting  petitions 
under  RCRA. 

Pension  Benefit  Guaranty  Cmporation 

Interest  Rates — Changes  in  interest 
rates  on  later  premium  payments  and 
delinquent  employer  liability  payments 
under  sections  6601  and  6621  of  the 
Internal  Revenue  Code  as  amended  by 
the  Tax  Equity  and  Fiscal  Responsibility 
A«  of  1982. 
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ENSURING  ACCOUNTABILITY  FOR  DEVELOPING 
WELL-FOUNDED  FEDERAL  REGULATIONS 

AN  INITIAL  "REPORT  CARD'  ON  COMPLIANCE  WITH  KEY  DIRECTIVES 
OF  THE  REGULATORY  EXECUTIVE  ORDER  (E.O.  12866) 


APRIL  1995 


The  Institute  for  Regulatory  Policy 

1 1  Dupont  Circle,  Suite  700 

V/ashinglon,  D.C.  20036 

(202)  939-6976 
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Federal  Focus,  Inc.  is  a  private,  non-profit  501(c)(3)  educational  foundation 
dedicated  to  research  and  education  on  federal  govemn\ental  policy  issues. 
It  was  incorporated  in  the  District  of  Columbia  in  1986.  Within  Federal 
Focus  there  are  four  separate  organizational  entities: 

•  The  Institute  for  Regulatory  Policy 

•  The  Health  Policy  Institute 

•  The  Center  for  Epidemiological  Studies 

•  The  Center  for  the  Study  of  Enviroiunental  Endocrine  Effects 

Preparation  of  this  report  was  the  work  of  The  Institute  for  Regulatory 
Policy.  The  Institute's  most  recent  prior  publication  on  related  subject 
matter  was  A  Blueprint  For  Constructing  A  Credible  Environmental  Risk 
Assessment  Poliof  In  The  104th  Congress  (October  1994). 


Copyright  e  April  1995  by  Federal  Focus,  Inc  and  The  Institule  for  Regulatory  Policy, 
Washington,  DC  AD  rights  reserved,  except  that  permission  is  hereby  granted  for  federal, 
state,  or  local  government  officials  or  employees  to  copy  an  or  any  portion  for  official  use. 
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EXECUTIVE  SUMMARY 


Recently,  there  has  been  a  great  deal  of  public  debate  over  excessive  Federal 
regulation. 

One  way  in  which  the  Federal  Government  has  attempted  to  restrict  the  number 
and  burdens  of  regulations  has  been  through  Presidential  Executive  orders 
prescribing  standards  for  their  development  and  assigning  the  Office  of 
Management  and  Budget  to  enforce  compliance.  In  late  1993,  President  Clinton 
issued  his  own  Executive  Order  to  replace  previous  ones. 

Since  then,  other  mechanisms  for  curbing  unnecessary  regulatory  burdens  have 
been  proposed.  Congress  has  under  consideration  a  number  of  bills  prescribing 
requirements  for  regulations  that  would  be  judicially  enforceable.  (The  Executive 
Order  directives  are  not  judicially  enforceable.) 

Federal  Focus  examined  whether  the  Executive  Order  mechanism  is  operating 
effectively,  or  whether,  as  sonfie  argue,  judicial  accountability  is  needed. 

As  a  means  of  analyzing  this  issue.  Federal  Focus  reviewed  a  large  number  of 
EPA  rulemaking  notices  published  in  the  Federal  Register. 

To  obtain  a  measure  of  the  degree  of  compliance  exhibited  by  those  rules.  Federal 
Focus  compiled  a  'Report  Card*  showing  the  number  of  rulemaking  rotices  that 
derTK>nstrated  compRance  with  certain  key  directives  of  the  Executive  Order. 

The  Report  Card  indicates  that  only  a  limited  number  of  the  rulemaking  notices 
dennonstrated  compliance  with  those  key  directives. 
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ENSURING  ACCOUNTABILITY  IN  DEVELOPING 
WELL-FOUNDED  FEDERAL  REGULATIONS: 

AN  INITIAL  "REPORT  CARD"  ON  COMPLIANCE  WITH  KEY  DIRECTIVES 
OF  THE  REGULATORY  EXECUTIVE  ORDER  (E.O.  12866) 


The  importance  of  regulations  in  our  society  makes  it  imperative  that  the  process 
by  which  they  are  developed  and  reviewed  be  characterized  by  integrity  and 
accountability. "' 

'OIRA  reviews  only  'significant'  rules  ....  [WJe  neither  tracl<  nor  evaluate  the 
extent  to  which  the  more  routine  but  numerous  regulations  that  are  being  issued 
by  the  agencies  meet  the  principles  of  the  Order.  * 

'The  question  remains,  are  the  philosophy  and  principles  of  the  Order  being 
applied  to  the  fullest  extent?  Are  we  really  getting  smarter  regulation?  This  is 
difficult  to  answer  because . . .  there  is  no  direct  measure  of  performance  that  we 
can  use.  We  do  have  anecdotes,  however,  suggesting  that  the  Administration  is 
producing  smarter  regulations  ...."* 


The  Executive  Order 

On  September  30,  1993,  President  Clinton  issued  Executive  Order  No.  12866  on 
"Regulatory  Planning  and  Review"  to  replace  a  similar  Executive  order  (No.  12291)  that 
had  been  issued  in  1981.  The  Order  contains  three  core  features: 

•  First,  it  establishes  a  Regulatory  Philosophy  and  a  set  of  twelve  regulatory 
Principles  to  be  followed  by  Federal  agencies  in  considering  development  of  new 
regulations,  reviewing  existing  regulations,  and  setting  regulatory  priorities. 


'  Report  to  President  Ginton  by  OMB's  Ofifice  of  Information  and  Regulatory  AfTairs  CGIRA*)  on  the 
first  six  months  of  implemenUtion  of  E.O.  12866  (59  Fed.Reg.  24276,  24277,  May  10,  1994). 

*  OIRA's  one-year  report  to  the  President,  at  4. 

'  Id.  at  29. 
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Second,  it  designates  the  Office  of  Information  and  Regulatory  Affairs  ("OIRA")  in 
the  White  House  Office  of  Management  and  Budget  as  having  lead  responsibility 
for  reviewing  "significant"  regulatory  actions  (as  defined  in  the  Order)  to  ensure 
they  are  consistent  with  the  Philosophy  and  Principles  established  by  the  Order. 
There  are  also  provisions  for  having  the  President  or  Vice  President  resolve 
conflicts  between  OIRA  and  an  agency. 

Third,  it  requires  public  disclosure  of  certain  types  of  information  concerning 
regulatory  reviews  conducted  by  OIRA. 


The  Significance  of  the  Executive  Order  In  the  Regulatory  Reform  Debate 

At  present,  there  are  numerous  "regulatory  reform"  bills  pending  before  Congress.  With 
the  exception  of  those  that  would  impose  a  moratorium  or  provide  for  a  Congressional 
veto  of  regulations,  all  of  them  contain  regulatory  philosophy  and  principles  that  to  a  large 
extent  mirror  those  in  President  Clinton's  Executive  Order  (and  the  Executive  order  it 
replaced).  For  example,  they  address  the  need  for  risk  analysis  and  cost-benefit  analysis 
and  evaluation  of  alternative  means  of  regulating  in  order  to  select  the  most  cost-effective 
and  least  burdensome  approach. 

Despite  these  similarities,  the  legislative  proposals  have  aroused  considerable 
controversy.  One  of  the  contentious  issues  is  how  to  ensure  accountability  for 
compliance  with  those  similar  philosophies  and  principles.  Like  all  Executive  orders,  E.O. 
12866  expressly  excludes  judicial  review  of  compliance  with  its  directives.  On  the  other 
hand,  most  of  the  pending  bills  do  not  contain  such  a  prohibition,  or  they  expressly 
provide  for  some  form  of  judicial  review. 

If  it  is  clear  that  the  Executive  Order  is  operating  as  intended  to  compel  Federal  agencies 
to  comply  with  its  Philosophy  and  Principles,  the  need  for  judicial  accountability  could  be 
considered  lessened  (although  not  necessarily  obviated,  since  Executive  orders  can  be 
readily  modified  or  rescinded). 


The  Purpose  of  the  "Report  Card" 

Under  the  Executive  Order,  OIRA  is  entrusted  with  responsibility  for  providing  "meaningful 
guidance  and  oversight  so  that  each  agency's  regulatory  actions  are  consistent  with 
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applicable  law,  the  President's  priorities,  and  the  principles  set  forth  in  this  Executive 
Order  and  do  not  conflict  with  the  policies  or  actions  of  another  agency."  Sec.  6(b). 

OIRA's  role  is  limited,  however,  to  reviewing  "significant"  regulatory  actions.  To  define 
"significant  regulatory  actions",  the  Executive  Order  uses  various  criteria,  including  criteria 
of  economic  significance.  For  example,  a  regulatory  action  is  considered  "significant"  if 
it  would  impose  costs  of  $100  million  or  more  annually  or  would  have  other  "material" 
economic  impacts.  Consequently,  as  the  Report  Card  indicates,  OIRA  reviews  agency 
compliance  for  only  a  fraction  of  the  substantive  rules  issued. 

Since  promulgation  of  the  Order,  OIRA  has  sent  two  six-months  reports  to  the  President 
on  its  implementation.  As  the  quotations  from  those  reports  at  the  head  of  this  paper 
acknowledge,  however,  to  date  neither  OIRA  nor  any  other  entity  has  developed  a  means 
for  clearly  measuring  and  conveying  to  the  public  the  extent  to  which  the  Federal 
regulatory  agencies  and  OIRA  are,  or  are  not,  complying  with  the  Philosophy  and 
Principles  of  the  Executive  Order,  and  the  OIRA  reports  to  the  President  have  mainly 
provided  anecdotal  information  suggesting  some  degree  of  compliance. 

The  purpose  of  the  initial  limited  "Report  Card"  discussed  and  presented  herein  is  to 
explore  the  use  of  a  concise,  objective  format  for  periodically  reporting  on  the  extent  to 
which  agency  rulemaking  actions  --  both  those  determined  to  be  "significant"  as  defined 
in  the  Order  and  others  --  appear  to  comply  with  certain  key  aspects  of  the  Philosophy 
and  Principles  of  the  Order,  and  the  extent  to  which  OIRA  is  effectively  enforcing  the 
Order. 

While  this  initial  "report  card"  approach  does  not  necessarily  provide  a  definitive  measure 
of  compliance,  we  believe  that  it  provides  valuable  insights  into  the  degree  to  which 
current  rulemaking  indicates  the  effectiveness  of  the  Executive  Order.  The  Report  Card 
has  been  prepared  on  the  basis  of  rulemaking  notices  published  in  the  Federal  Register. 
As  OIRA  has  pointed  out  in  its  reports  to  the  President  on  this  subject,  the  Order  does 
not  require  that  agencies  demonstrate  explicitly  in  their  rulemaking  notices  that  they  have 
complied  with  the  Order's  precepts,  yet  OIRA  believes  it  is  desirable  that  the  notices  set 
forth  the  required  analysis  in  order  to  allow  for  informed  public  comment.*  In  this  regard, 
the  "report  card"  approach  set  out  in  this  paper  has  value  not  only  in  providing  an 
indication  of  the  extent  of  compliance  with  the  Order,  but  also  in  indicating  the  extent  to 
which  agency  rulemaking  notices  convey,  or  fail  to  convey,  such  information  to  the  public 
and  their  elected  officials. 


*  OIRA  report  to  the  President  on  the  first  six  months  of  implementation,  59  Fed.  Reg.  at  24292  2d  ool. 
(May  10, 1994). 
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Methodology  for  the  Report  Card 

Scope  of  the  Review 

The  analysis  in  the  Report  Card  covers  all  EPA  notices  of  proposed  and  final  rulemaking 
published  in  the  Federal  Register  during  the  period  from  April  1  through  September  30, 
1994.  This  period  represents  the  second  six  months  of  implementation  of  the  Executive 
Order. 

This  period  was  chosen  because  the  01 R A  report  on  the  first  six  months  of 
implementation  of  the  Order  emphasized  that  there  was  an  initial  two-  to  three-month 
period  when  there  were  start-up  difficulties.  By  the  second  six  months,  however,  the 
OIRA  report  to  the  President  indicated  that  the  process  had  matured  and  initial 
implementation  difficulties  had  been  largely  resolved.  EPA  was  chosen  as  a 
representative  agency  because  the  OIRA  reports  indicated  it  was  one  of  the  agencies 
with  the  largest  number  of  "significant"  regulatory  actions  during  this  period,  and  because 
so  much  of  the  legislative  debate  has  focused  on  EPA  regulations. 

A  total  of  510  EPA  Federal  Register  njlemaking  notices  were  examined  manually.  Of 
those,  we  considered  222  to  be  "substantive",  meaning  that  they  were  not  technical  or 
administrative  types  of  actions  such  as  Clean  Air  Act  State  Implementation  Plan  ("SIP") 
approvals,  minor  amendments  to  previous  njlemaking  notices,  solicitation  of  public 
comments,  technical  corrections,  denials  of  petitions  for  stays,  comment  period 
extensions,  reopening  of  comment  periods,  designations  of  air  quality  planning  areas,  and 
changes  of  address.  The  "substantive"  rules  examined  included  both  those  actions 
determined  to  be  "significant"  by  the  agency  or  OIRA  for  regulatory  review  purposes,  and 
those  that  were  not  determined  to  be  "significant".* 

Criteria 

The  first  section  of  the  Executive  Order  directs  agencies  to  comply  with  more  than  a 
dozen  specific  regulatory  Principles.  Those  Principles  address  mainly  analytical 
requirements  such  as  cost-benefit  analysis  and  assessment  of  alternatives.  Because  the 
Order  contains  such  explicit  directives,  it  should  be  possible  to  determine  the  degree  of 
compliance  with  those  directives  through  the  examination  of  rulemaking  notices. 


*  Out  of  the  288  'non-substantive*  rulemaldng  notices,  the  bulk,  255,  were  proposed  or  final  actions 
onSIPs. 
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It  is  important  to  note  that  the  Executive  Order  Philosophy  and  Principles  apply  to  all 
regulatory  actions  to  the  extent  permitted  by  law  and  where  applicable,  not  just  to  the 
"significant"  regulatory  actions  reviewed  by  OIRA.  As  OIRA  has  noted  in  its  reports  to 
the  President,  the  Executive  Order  itself  does  not  provide  a  process  for  ensuring,  or  a 
means  for  measuring,  compliance  with  the  other  regulatory  actions  which  are  not 
reviewed  by  OIRA.  Additionally,  there  is  no  entity  other  than  OIRA  Itself  currently 
providing  public  information  the  effectiveness  of  OIRA's  oversight  with  regard  to 
"significant"  actions.  The  purpose  of  the  "report  card"  approach  set  out  in  this  paper  is 
to  endeavor  to  fill  both  those  gaps. 

Several  of  the  Principles  and  other  portions  of  the  Order  address  non-analytical  matters 
such  as  inter-agency  and  public  consultation,  regulatory  planning  and  priority  setting,  the 
procedures  for  OIRA  review  of  "significant  regulatory  actions",  and  public  disclosure  of 
certain  aspects  of  the  review  process.  The  initial  Report  Card  in  this  paper  addresses 
only  five  basic  analytical  requirements  of  the  Order  that  appear  in  its  Philosophy  and 
various  Principles.  Those  are: 


Evaluation  of  the  need  for  a  regulation:  This  analytical  requirement  is  contained 
in  the  first  statement  of  the  President's  regulatory  Philosophy  and  is  the  first  of  the 
Principles.  The  Philosophy  states  that  "agencies  should  promulgate  only  such 
regulations  as  are  required  by  law,  are  necessary  to  interpret  the  law,  or  are  made 
necessary  by  compelling  public  need,  such  as  material  failure  of  private  markets 
to  protect  or  improve  the  health  and  safety  of  the  public,  the  environment,  or  the 
well-being  of  the  American  people."  Principle  1  states  that  each  agency  "shall 
identify  the  problem  it  intends  to  address  (including,  where  applicable,  the  failure 
of  private  markets  or  public  institutions  that  warrant  new  agency  action)  as  well  as 
assess  the  significance  of  that  problem." 


2.  Reasoned  determination  that  benefits  justify  costs:  Principle  6  states  that  agendes 
"shall . .  .  propose  or  adopt  a  regulation  only  upon  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation  justify  its  costs." 


Assessment  of  costs:  The  Philosophy  states  that  "in  deciding  whether  and  how 
to  regulate,  agencies  should  assess  all  costs  ...  of  available  regulatory 
alternatives  ....  Costs  .  .  .  shall  be  understood  to  include  both  quantifiable 
measures  (to  the  fullest  extent  that  these  can  be  usefully  estimated)  and  qualitative 
measures  . . . .'  Principle  6  states  that  agendes  "shall  assess  ...  the  costs  . . . 
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of  the  intended  regulation  .  .  .  ."  In  addition,  Principle  11  states  that  agencies 
shall,  in  tailorirrj  regulations  to  impose  the  least  burden,  take  into  account,  to  the 
extent  practicable,  'Ihe  costs  of  cumulative  regulations". 


Assessment  of  benefits:  Principle  6  and  the  Philosophy  state  that  agencies  shall 
assess  benefits  in  "quantifiable  measures  (to  the  fullest  extent  that  these  can  be 
usefully  measured)  and  qualitative  measures  .  .  .  that  are  difficult  to  quantify,  but 
nevertheless  essential  to  consider." 


5.  Consideration  of  alternatives:  The  Philosophy  states  that  agencies  should  "assess 
all  costs  and  benefits  of  available  regulatory  alternatives".  Principle  3  states  that 
agencies  "shall  identify  and  assess  available  alternatives  to  direct  regulation, 
including  providing  economic  incentives  to  encourage  the  desired  behavior,  such 
as  user  fees  or  marketable  permits,  or  providing  information  upon  which  choices 
can  be  made  by  the  public."  Principle  8  states  that  agencies  "shall  identify  and 
assess  alternative  forms  of  regulation  and  shall,  to  the  extent  feasible,  specify 
performance  objectives,  rather  than  specifying  the  behavior  or  manner  of 
compliance  that  regulated  entities  must  adopt."  Principle  5  states  that  agencies 
"shall  design  .  .  .  regulations  in  the  most  cost-effective  manner  to  achieve  the 
regulatory  objective."  Finally,  Principle  1 1  states  that  agencies  "shall  tailor .  .  . 
regulations  to  impose  the  least  burden  on  society . . .  consistent  with  obtaining  the 
regulatory  objectives  ....", 


The  Report  Card  also  provides  information  on  some  actions  taken  by  OIRA  or  the  agency 
during  the  regulatory  review  process.  This  information  has  been  included  because  It 
could  be  considered  indicative  of  the  degree  to  which  OIRA  is  enforcing  compliance  with 
the  Order  when  that  information  is  compared  with  the  other  information  in  the  Report 
Card. 

In  future  Report  Cards,  we  plan  to  extend  the  analysis  to  other  timeframes  and  other 
agencies.  We  believe  it  would  also  be  useful  to  include  information  indicating  the  extent 
to  which  the  public  disclosure  provisions  of  the  Order  are  providing  useful  information  to 
the  public  on  the  regulatory  review  interactions  between  OIRA  and  the  agencies.'  Since 


*  It  should  be  noted,  however,  that  while  the  Executive  Order  provides  a  regulatory  policy  and 
procedural  role  for  the  President  and  the  Vice  President,  it  is  unlikely  that  the  Report  Card  approach  can 
provide  information  on  interactions  between  the  Office  of  the  Vice  President  and  outside  parties  or  OIRA 
regarding  regulatory  actions.    OIRA's  reports  and  statements  accompanying  the  release  of  the  new 
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the  OIRA  reports  to  the  President  emphasize  the  great  amount  of  consultation  and 
coordination  occurring  between  OIRA  and  the  agencies,  and  since  it  appears  that  the 
above  report  card  criteria  can  provide  some  measure  of  the  degree  of  compliance  with 
the  Executive  Order,  reporting  on  the  degree  of  communication  between  OIRA  and  the 
agencies  reflected  in  the  rulemaking  files  could  provide  some  additional  measure  of  the 
degree  to  which  OIRA  is  enforcing  the  Philosophy  and  Principles  of  the  Order  and  is 
disclosing  its  communications  with  regulatory  agencies  to  the  public. 


Constraints 

lt\ere  were  a  number  of  constraints,  some  discussed  above,  regarding  the  methodology 
which  may  have  influenced  to  some  extent  the  numbers  presented  in  the  Report  Card 
and  its  portrait: 

-      The  review  was  limited  to  a  six-month  period. 

The  review  was  limited  to  a  single  agency  during  that  period. 

~  The  review  was  limited  to  the  information  presented  in  the  Federal  Register 
rulemaking  notices.  We  did  not  attempt  to  examine  analytical  documents  that 
might  reside  in  the  agency's  internal  rulemaking  dockets  and  which  might  contain 
additional  information  not  presented  in  the  notices. 

The  specific  statutes  under  which  individual  rules  were  issued  may  have  precluded 
consideration  of  costs  and  benefits  or  the  use  of  certain  regulatory  approaches, 
and  therefore  the  agency  may  have  omitted  such  analysis  without  expressly  stating 
that  it  was  precluded. 


Executive  Order  emphasized  that  one  of  its  objectives  was  to  dispel  criticisms  of  "secrecy"  and  "favoritism" 
that  had  been  aimed  at  the  regulatory  review  process  under  the  previous  Executive  Order.  These  appeared 
to  be  clearly  allusions  to  assertions  of  inappropriate  contacts  between  the  Office  of  the  Vice  President,  and 
of  inappropriate  intrusions  into  the  regulatory  process  by  that  Office,  during  the  previous  Administration. 
However,  the  new  Executive  Order  contains  no  provisions  requiring  disclosure  of  contacts  between  the  Vice 
President's  Office  and  outside  parties  or  with  OIRA  on  regulatory  matters.  The  only  disclosure 
requirements  pertain  to  OIRA  OIRA  must  keep  a  record  of  any  communications  it  has  had  with  parties 
outside  the  Executive  Branch,  and,  after  a  final  regulatory  action  has  been  published,  must  'make 
available  to  the  public  all  documente  exchanged  between  OIRA  and  the  agency  during  the  review  by  OIRA 
under  this  section." 
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"Report  Card"  On  E.0. 12866  Compliance: 
EPA  Regulatory  Actions  April  •  Septemt>er  1994 


"significant" 
rules 

other  substantive 
rules 

total  Federal  Register  rulemaking  notices 

45 

177 

need  for  regulation  evaluated 

-  "required  by"  or  "to  interpret"  the  law 
--  "compelling  public  need" 

1» 

16 
3 

30 

27 
3 

determination  that  benefits  justified  costs 

6 

0 

costs  (or  savings)  assessed 

31 

3 

benefits  quantified 

15 

4 

alternatives  considered 

-  selected  most  cost-effective  or  least 
burdensome  alternative 

9 
6 

5 
2 

1     regulatory  review  action 

1    -  rejected/returned  by  01 RA^ 

1    -  withdrawn  by  regulatory  agency* 

0 
2 

n/a 
n/a 

Findings 

•      Of  the  total  of  222  substantive  rulemaking  notices  examined  - 

6  determined  that  there  was  a  "compelling  public  need"  for  regulating 
6  determined  that  the  benefits  justified  the  costs 


^  OIRA  figure  from  one-year  report  to  President,  Table  1. 
'Id. 
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-  1 4  evaluated  alternative  approaches  to  regulating,  and  of  those,  6  indicated 
that  the  nrast  cost-effective  or  least  burdensome  approach  was  adopted. 

•  Of  the  overall  total  of  51 0  regulatory  actions  published,  less  than  1 0  percent  were 
reviewed  by  OIRA  under  the  Executive  Order.  On  the  other  hand,  465  regulatory 
actions,  including  177  substantive  actions,  were  not  reviewed  by  OIRA. 

None  of  the  45  nHes  reviewed  by  OIRA  were  returned  to  the  agency  for  non- 
compliance. 

Of  the  45  "significant"  regulatory  actions  reviewed  by  OIRA  - 

-  3  contained  a  determination  of  'compelling  public  need"  (out  of  the  29  not 
"required  by  law") 

6  contained  a  determination  that  the  benefits  justified  the  costs  (out  of  the 
29  not  "required  by  law") 

•-  9  considered  alternative  approaches  to  regulating,  and  6  of  those  stated 
that  they  had  selected  the  most  cost-effective  or  least  burdensome 
alternative. 

•  Of  the  177  other  substantive  rules  not  reviewed  by  OIRA  - 

3  determined  that  there  was  a  "compelling  public  need"  (out  of  the  150  not 
"required  by  law") 

0  determined  that  the  benefits  justified  the  costs  (out  of  the  150  not 
"required  by  law") 

5  considered  altematives,  and  out  of  those,  2  stated  that  they  had  adopted 
the  most  cost-effective  or  least  burdensome  approach. 

•  Although  the  Phitosophy  and  Prindptes  apply  to  all  rules,  there  is  no  mechanism 
for  monitoring  compliance  with  the  large  number  of  rules  not  determined 
"significant"  for  purposes  of  OIRA  review,  and  few  of  those  reflected  compRance. 

Few  rulemaking  notices,  either  for  "significant"  or  for  other  substantive  ailes, 
contained  a  relatively  comprehensive  and  organized  presentation  on  compliance 
with  the  Philosophy  and  Principles  of  the  Executive  Order. 
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Request  for  Comments 

As  noted  above,  we  envision  this  Report  Card  to  be  the  first  in  a  series  that  will  be 
expanded  to  include  other  agencies  and  timeframes.  We  also  recognize  that  the 
Administration,  Federal  agencies,  and  other  interested  parties  may  be  able  to  provide 
valuable  comments  for  refining  the  approach.  Accordingly,  we  encourage  comment  on 
the  approach  and  will  be  actively  seeking  the  views  of  Executive  Branch  officials. 
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Final  60  Recommendations  from  the 
1995  White  House  Conference  on  Small  Business 


Taxation 

1.  (1471  votes  received  --  86.4%) 

A)    The  definition  of  an  independent  contractor  must  be  clarified. 

Congress  should  recognize  the  legitimacy  of  an  independent 
contractor. 

a)  The  20  factor  test  is  too  subjective.  The  number  of 
releveuit  factors  should  be  narrowed  with  more  definition 
guidelines  for  implementation.  Realistic  and  consistent 
guidelines  which  require  one  of  four  criteria  plus  a  written 
agreement.  The  criteria  are  (1)  realization  of  profit  or 
loss;  (2)  separate  principle  place  of  business;  (3)  making 
services  available  to  the  general  public;  or  (4)  paid  on  a 
commission  basis. 

b)  Safe  harbor  provisions  should  be  established  which  would 
protect  the  hiring  business  from  the  burdensome  penalties 
currently  being  assessed  by  the  IRS.  De  Minimis  rules  based  on 
dollars  paid,  hours  worked,  years  in  business,  and/or 
specified  closed  end  projects  should  be  estctblished. 

c)  The  IRS  should  eliminate  back  tcixes  for  misclassif ication 
when  Form  1099' s  are  filed  and  there  is  no  evidence  of  fraud. 

d)  Congress  should  specifically  allow  employers  and 
independent  contractors  to  provide  joint  technical  training 
and  to  jointly  utilize  major  specialized  tools  without 
jeopardy  of  reclassification  of  the  independent  contractor  to 
employee  status. 

e)  Changes  and  implementation  processes  should  be  formulated 
by  a  joint  committee  of  legislators  and  small  business  people. 

Taxation 

2.  (1444  votes  received  --  84.8%) 

A)  Small  businesses  typically  rely  on  close  personal 
relationships  amd  customer  service  to  compete  for  sales 
rather  them  expensive  advertising  campaigns.  Expenditures  for 
meals  and  entertainment  are  often  an  importeuit  part  of  this  effort . 
The  recent  changes  in  the  tcuc  laws  to  disallow  50%  of  these 
expenditures  for  tax  purposes  has  disproportionately  increased  the 
selling  costs  for  mouiy  small  busi-nesses.  Accordingly,  Congress  euid 
the  President  shall  enact  legislation  which  will  allow  a  tax 
deduction  for  100%  of  the  expenditures  for  meals  and  entertalaaant . 


92-487  -  96  -  12 
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Regulation  and  Paperwork 

3.  (1398  votes  received  --82.1%) 

A)  Congress  should  UMnd  the  Regulatory  Flexibility  Act,  making 
it  applicadsle  to  all  federal  agencies,  including  the  Internal 
Revenue  Service  and  the  Department  of  Defense,  to  include  all  of 
the  following: 

a)  Re(]uire  cost  benefit  analysis,  scientific  benefit 
amalysis  and  risk  assessment  on  all  new  regulations  and 
Internal  Revenue  Service  interpretations. 

b)  Gramt  judicial  review  of  regulations,  providing  courts  the 
ability  to  stay  harmful  euid  costly  regulations  and  to  require 
agencies  to  rewrite  them. 

c)  Rec[uire  small  business  representation  on  policy  making 
commissions,  federal  advisory  and  other  federal  commissions  or 
boards,  whose  recommendations  inpact  small  businesses.  Input 
from  small  business  representatives  should  be  required  in  any 
future  legislation,  policy  development  amd  regulation  making 
amd  affecting  small  business. 

d)  With  respect  to  all  regulations  involving  small  business, 
require  negotiated  rule  making  proceeding  for  adoption  of  all 
rules,  with  small  business  representing  50%  of  the  negotiating 
panel. 

Taxation 

4.  (1385  votes  received  --  81.3%) 

A)  Congress  should  repeal  the  Federal  Batata,  Oif  t  and  Oenaration 
Skipping  tax  laws.  There  is  currently  legislation  before  the  104th 
Congress  kno%m  as  the  Family  Heritage  Preservation  Act  as 
H.R.784/S.628  that  would  accomplish  this.  The  negative  effect  on 
small  business,  amd  others,  far  exceeds  the  net  income  to 
government  when  all  administrative  costs  to  individuals, 
businesses,  amd  government  are  considered. 

Human  Capital 

TIE  VOTE 

5-6.  (1371  votes  received  --  80.5%) 

A)   Congress  should  pass  a  health  oare  paokage  that: 

a)  Creates  tauc  deductible  medical  savings  accounts. 

b)  Allows  the  formation  of  voluntary  conpetitive  health 
insuramce  purchasing  cooperatives. 
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c)  Eliminates  discriminatory  health  insurance  practices  such 
as  redlining  of  cancellation  of  coverage  for  reasons  other 
tham  non-payment  or  fraud. 

d)  Allows  for  insurability  once  pre-existing  conditions  have 
been  satisfied. 

e)  Provides  for  portability  of  health  insurance. 

f)  Provides  a  full  100%  deductibility  of  health  care  costs 
for  all  purchasers  or  limit  the  deduction  to  the  same 
percentage  for  all  purchasers. 

g)  Provides  medical  malpractice  reform. 
h)   Prohibits  any  mandated  coverage. 

i)   Permits  choice  of  health  care  insurer. 
Environmental   Policy 

TIE   VOTE 

5-6.  (1371  votes  received  --  80.5%) 

A)  Congress  should  enact  reformation  of  the  Comprehensive 
Environmental  Response,  Compensation  and  Liability  Act  (CERCIA)  ,  to 
apply  prospectively  as  well  as  retroactively  to  clean  up  sites  in 
progress : 

a)  Eliminate  retroactive  and  strict  liability  prior  to 
January  1,  1987  to  prohibit  liability  for  conduct  that  was  not 
negligent,  illegal,  or  in  violation  of  regulations  or  permits 
at  the  time. 

b)  Require  sound  science  and  realistic  risk  assessments  and 
cost/benefit  analysis  in  assessing  health  and  environmental 
hazards  at  waste  sites. 

c)  Require  sound  science  and  realistic  risk  assessments  and 
cost/benefit  analysis  in  establishing  cleanup  standards.  This 
would  include  realistic  consideration  of  future  uses  of  the 
site  and  actual  environmental  and  health  risks  associated  with 
such  use . 

d)  Eliminate  "re-openers"  --  disallowing  the  reopening  of  the 
remediation  process  at  a  site  or  a  company's  contribution  to 
the  cleanup,  after  it  has  been  closed. 

e)  Offer  alternative  fvmding  strategies  for  cleanups. 
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f)  Make  greater  use  of  de  minimis  and  de  micromis  exemptions, 
rec[uiring  USEPA  to  identify  all  contributions  to  a  site  within 
a  reasonable  time'  period  and  making  de  minimis  settlements 
available  prior  to  litigation  or  enforcement  actions. 

g)  Eliminate  liability  of  fiduciaries  and  lending 
institutions  who  hold  indicia  of  ownership  primarily  to 
protect  security  interest  in  property  which  is  subject  to  the 
Act. 

h)   Eliminate  joint  euid  several  lieUoility  for  contamination. 

i)  Require  potentially  responsible  parties  (PRP's)  to  inform 
non-PRP's  (parties  not  named  by  the  USEPA)  in  contribution 
actions  of  availediility  of  de  minimis  and/or  de  micromis 
settlements  within  a  reasoneible  time  period. 

HuiTiai:  Capital 

7.  (1369  votes  received  --  80.4%) 

A)  Congress  should  repeal  current  disincentives  and  burdensome 
regulations  on  qualified  retirement  plans  and  IRAs,  and  encourage 
adequate  retirement  savings  and  capital  accumulation,  including: 

a)  The  adoption  of  a  pension  simplification  bill,  which 
contains  the  volixntary  401  (k)  safe  harbors,  such  as  H.R.  13 
and  H.R.  341S. 

b)  Raise  compensation  and  benefit  levels  to  1992  limits  and 
index  for  inflation. 

c)  Provide  an  exclusion  from  estate  teuc  for  retirement  plan 
and  IRA  assets  to  avoid  double  taxation  (they  are  already 
subject  to  income  tax) . 

d)  Eliminate  the  15%  Excise  Tax  of  IRC  Section  4980A. 

e)  Repeal  the  family  aggregation  rules  of  IRC  Section 
414 (q) (6) . 

f)  Reinstate  deductible  IRAs  and  expand  to  include 
non-employed  spouses  in  full . 

g)  Expand  SARSEPs  to  employers  with  up  to  100  employees. 

h)  Repeal  the  minimum  participation  rules  of  IRC  Section 
401(a) (26)  for  defined  contribution  plans. 

i)  Lower  the  Qualified  Separate  Line  of  Business  exception  to 
15  employees. 
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j)  Increase  the  exceptions  to  the  affiliated  service  group 
rules  and  include  a  minimum  20%  ownership  test  for  "A" 
organizations. 

k)  Repeal  all  defined  benefit  plan  rules  enacted  after  1985. 

h)  Pension  Plan  Loans:  Congress  should  amend  section  72 (p) 
of  the  IRC  on  plan  loans  to:  1)  allow  for  plan  loans  by 
proprietorships  and  partnerships;  2)  increase  the  plan  loan 
balance  to  $100,000;  cUid  3)  allow  for  balloon  payments  in  lieu 
of  quarterly  payments  if  the  loan  is  secured  by  the 
participant's  account  balance. 

Technology  euid   the  Information  Revolution 

8.  (1358  votes  received  --  79.7%) 

A)  Congress  and  the  Executive  Branch  should  promote  the  rapid 
private- sector  development  of  the  National /Global  Information 
Infrastructure  (NII/GII)  and  protect  all  intellectual  property 
transmitted  over  it.  Congress  and  the  U.S.  Patent  Office  should 
also  implement  an  enforceable  and  viniversal  Intellectual  Property 
(patent,  trademark,  and  copyright)  application  with  all  members  of 
World  Trade  Organization  (GATT) ,  while  maintaining  "First  to 
Invent."  This  must  also  include  the  eibility  to  police  existing 
laws  and  treaties  more  judiciously,  and  to  update  definitions  of 
Intellectual  Property  on  a  continuing  basis. 

Said  branches  of  government  should  enact  the  following: 

a)  Ensure  that  legal  protection  of  intellectual  property 
rights,  as  well  as  fair  access,  is  fully  accorded  with  respect 
to  products  over  the  National  Information  Infrastructure  (Nil) 
and  the  Global  Information  Infrastructure  (Gil) . 

b)  Incorporate  the  responsibility  for  Trademark  and  Copyright 
Appeals  Litigation  with  the  Federal  Circuit  Court  of  Appeals, 
as  was  done  in  the  mid  1980' s  with  patents. 

c)  Prevent  premature  disclosure  through  Freedom  of 
Information  Act  (FOIA)  access  to  proprietary  Small  Business 
Innovation  Research  (SBIR)  technologies. 

d)  Expeditiously  and  simultemeously  open  all 
telecommunications  markets  to  full  and   fair  competition. 

e)  Make  it  possible  for  all  providers  to  equally  compete  in 
offering  one-stop  shopping  for  telecommunications  products  and 
services;  legislation  should  provide  universal  access. 
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f)  Ensure  privacy  to  all  users  from  all  parties,  including 
the  government  (for  example,  the  Clipper  Chip  or  its 
successor),  and  security  of  the  infrastructure. 

g)  Promote  open  and  affordeible  access  to  all  small  business, 
including  underserved  communities,  rural  communities,  and 
minority  and  women-owned  businesses. 

h)  Provide  technology  education  and  training  by  redirecting 
existing  federal  programs  through  private  sector  small 
businesses . 

i)  Include  small  business  representation  on  all 
NII/GII -related  federal  commissions  and  committees. 

j)  Require  government  agencies  utilizing  EC/EDI  technology  to 
use  a  standard  technology  accessible  and  affordadsle  to  small 
businesses. 

k)  Create  an  on-line  one-stop  electronic  clearinghouse 
service  coordinated  by  SBA/SBDC  to  provide  access  via  the 
information  superhighway,  for  example  the  World  Wide  Web,  etc. 
to  technical,  legal,  patent,  regulatory,  environmental, 
commerce  and  government  procurement /bidding  opportunity 
information. 

1)  The  Economic  Classification  Policy  Committee  should  review 
and  revise  SIC  codes  every  three  to  five  years  to  reflect 
economic  advancements  of  American  society,  for  example  the 
definition  of  "manufacturer"  to  include  "knowledge -based 
manufacturing"  and  "technology  coconsulting. " 

Environmental   Policy 

9.     (1342  votes  received  --  78.8%) 

A)  Congress  shall  mandate  a  con^lete  review  of  current  laws  and 
regulatione  relating  to  public  health  and  safety,  energy  and  the 
environment,  such  as  the  Resource  Conservation  and  Recovery  Act, 
Clean  Water  Act,  and  Clean  Air  Act,  Endangered  Species  Act,  and 
National  Environmental  Policy  Act.  This  mandated  review  shall  be 
completed  within  6  months .  Before  Congress  passes  laws  to  be 
regulated  through  the  EPA  and  any  other  agency,  which  require 
specific  technology  and/or  procedures  for  protecting  the 
environment,  the  agency (s)  must  conduct  a  cost -benefit  analysis  on 
a  dynamic  basis  model  and  ensure  that  the  particular  regulation  is 
based  on  sound  science.  For  any  proposed  regulation  said  agency 
shall  have  6  months  to  complete  the  cost-benefit  analysis  prior  to 
implementation.  In  addition,  regulations  shall  include  a  funding 
mechanism  which  will  facilitate  compliance  and  be  enforceeible  on  a 
site  specific  basis.  All  costs  shall  be  allowed  to  be  expensed 
within  the  current  year.  The  recfulated  community  shall  be  included 
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in  any  cost-benefit  analysis.  Where  natural  conditions  exist, 
compliance  based  on  technical  expertise  should  be  accepted  as 
conforming  to  the  intent  of  the  regulation.  Regulations  should 
take  into  consideration  site-specific  conditions  or  future  use. 
Any  disputes  about  implementation  must  be  subject  to  a 
non-governmental  peer  group  review  board.  Voluntary  environmental 
audit  privilege  and  disclosure  shall  release  the  party (s)  from 
administrative,  civil,  and  or  criminal  penalties  (so  long  as 
non-compliance  is  not  caused  by  gross  negligence  or  willful 
misconduct)  when  the  disclosing  entity  initiates  actions  to  comply 
within  a  reasonable  time.  No  fines  can  be  used  to  f\md  the  fining 
agency . 

Congress  shall  mandate  EPA  and  any  other  agencies  to  review 
existing  and  new  regulations  to  ensure  that  they  adhere  to  the  same 
standards  as  outlined  in  this  document.  All  existing  and  proposed 
regulations  must  not  create  duplication  of  enforcement.  There 
shall  be  no  retroactive  liabilities.  Additionally,  the  fining 
ability  of  the  EPA  shall  be  revoked. 

Federal  agencies  regulating  environmental  matters  must  make 
sure  that  current  science,  realistic  risk  assessments,  net  health 
analysis  and  cost  benefit  analysis  shall  apply  in  order  to  reduce, 
condense  and/or  eliminate  regulations,  prohibit  abuse,  allow 
adequate  time  to  correct,  and  hold  government  and  its  employees 
accountable . 

Regulation  and  Paperwork 
10.  (1332  votes  received  --  78.2%) 

A)  Congress  and  the  President  should  propose  and  enact 
legislation  that  reforma  civil  justice  and  product  liability 
legislation  to  accomplish  the  following: 

a)  Return  to  a  fault-based  standard  of  liability. 

b)  Eliminate  joint -and- several  liability  in  cases  where  the 
defendants  have  not  acted  in  concert. 

c)  Limit  non-economic  damages  (such  as  pain  and  suffering, 
and  mental  anguish)  to  three  times  the  economic  damages  or 
$250,000,  which  ever  is  greater. 

d)  Restrict  punitive  damages  to  cases  of  willful  and 
malicious  conduct.  The  amount  awarded  should  be  split 
between  the  plaintiff  and  a  judicial  system  trust. 

e)  Reduce  awards  in  cases  where  a  plaintiff  can  be 
compensated  by  collateral  sources,  to  prevent  windfall  double 
recovery. 
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f)  Impose  a  uniform  reasonable  statute  of  limitations  and 
repose  in  all  civil  actions,  and  hold  defendants  to  a 
state-of-the-art  'in  existence  at  the  time  the  product  was 
manufactured  or  a  service  performed,  unless  willful  abuse  is 
proven.   There  is  no  defense  in  drug  or  alcohol  abuse. 

g)  Provide  for  periodic,  instead  of  lump  sum  payments  for 
future  medical  or  lost  income,  administered  by  a  court 
appointed  trustee. 

h)  The  prevailing  party  in  a  legal  action  should  have  a 
statutory  right  to  recover  costs  and  attorney  fees  from  the 
non-prevailing  party.  (British  Code) 

International   Trade 

11.  (1329  votes  received  --  78.1%) 

A)  Small  business  owners  are  calling  for  the  implementation  of 
global  "One-Stop  Shopping"  one-entity  access  to  all  government 
information  and  resources.  Congress  and  the  administtation  should 
create  a  pilot  program  that  leverages  private -sector  resources  to 
assist  associations  (private  and  public,  particularly  existing 
public/private  partnership)  in  helping  their  small  business  members 
trade  internationally  (examples  which  would  require  no  new  funding 
include:  model  training  programs,  on-line  database  services, 
electronic  learning  networks,  trade  incubators  -  including  those  in 
U.S.  and  Foreign  Commercial  Service  locations  around  the  world, 
international  trading  cooperatives,  trade  missions,  second-  and 
third- tier  exporting  programs,  niche  market  development  programs 
and  marketing -development  cooperative  programs.) 

The    Administration    should    appoint    small  business 

representatives  to  all  advisory  or  dispute  settlement  bodies  as 

part  of  the  private-sector  representation  (example:  the  World 
Trade  Organization  dispute  settlement  panels.) 

Congress  and  the  Administration  should  maintain  effective 
programs  (eliminating  ineffective  programs)  of  the  U.S.  Department 
of  Commerce  International  Trade  Association  that  assist  all 
American  small  business  in  entering  and/or  expanding  export  sales 
emphasizing  emerging  markets  as  a  part  of  public/private 
partnership  efforts  to  increase  U.S.  exports,  U.S.  jobs  and  U.S. 
economic  vitality. 

Note:  No  part  of  this  issue  shall  be  interpreted  to  be  in 
conflict  with  GATT  and/or  other  existing  international  trade 
agreements . 

Regulation  and  Paperwork 

12.  (1328  votes  received  --  78%) 
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A)  Congress  shall  enact  legislation  and  appropriate  enforcement 
to  include  all  of  the  following: 

a)  Require  that  all  agencies  provide  a  cooperative/consulting 
regrulatory  environment  that  follows  due  process  procedures  and 
that  they  be  less  punitive  euid  more  solution  oriented  in 
dealing  with  unintentional  regulatory  violations. 

b)  Require  that  fines  take  into  account   severity  of 
•  infraction,  size  and  type  of  compemy,  past  safety  record  and 

the  frequency  and  severity  of  the  violations. 

c)  Allow  proposed  fines  to  be  used  toward  correcting 
violations . 

d)  Prohibit  fines  either  for  violations  identified  during  a 
consulting  visit  reques  ted  by  the  company,  or  by  an  agency 
investigator  and  brought  to  the  attention  of  the  employer  for 
the  first  time  specific  violation  or  if  the  company  is  found 
to  be  in  substantial  compliance;  the  employer  and  inspector 
should  negotiate  a  reasonadsle  time  tedsle  for  compliance  and 
fines  should  be  levied  only  for  failure  to  comply  within  that 
time  table. 

e)  Allow  small  business  the  option  of  binding  arbitration  to 
resolve  any  dispute  with  euiy  federal  agency. 

f )  Require  that  regulatory  agencies  put  the  fines  that  they 
impose  emd  collect  into  the  general  treasury  fund  toward 
retiring  the  national  debt;  said  a  gencies  should  be 
prohibited  from  receiving  credit  or  usage  of  such  monies. 

g)  Require  that  the  liability  of  the  employer  and  the 
employee  be  relative  to  their  respective  culpability. 

h)  Require  enforcement  actions  to  comply  with  American  due 
process  concepts:  notice  and  opportunity  to  be  heard, 
innocent  until  proven  guilty,  and  am  inpartial  judge. 

Technology 

13.  (1292  votes  received  --  75.9%) 

A)  Congress  should  enact  legislative  programs  that  expand  the 
availability  of  technology  coBimercialixation  funding  and  investment 
capital  for  small,  rapidly  growing  innovative  compemies  including, 
as  a  minimum: 

a)  Expand,  improve  and  make  permanent  the  SBIR/STTR  programs 
by: 
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1)  Excluding  cost -sharing  in  proposal  evaluation  auid 
scoring  for  either  Phase  I  or  Phase  II  and  prohibit 
agencies  from  imposing  artificial  ceilings  on  indirect 
and  IR&O  expenses. 

2)  SBA  directives  to  agencies  to  budget  an  appropriate 
portion  of  administrative  overhead  and  committing 
adec[uate  personnel  to  managing  the  SBIR  program. 

b)  Encourage  investment  in  small  compamies  by: 

1)  Retaining  amd  expamding  targeted  capital  gains, 
including  mutual  fund  amd  institutional  investments  in 
small  business. 

2)  Allowing  tauc-free  rollovers  for  direct  investments 
by  all  investors  in  small  business. 

3)  Providing  additional  incentives  and  reducing 
inhibiting  regulations  for  investments  in  small  con^amies 
by  pension  funds,  institutional  and/or  corporate 
investors . 

4)  Amending  taue  loss  rules  for  NOL  carry  forward. 

5)  Expanding  amd  making  permament  the  R  &  E  tauc  credit. 

c)  Develop  new  public  markets  amd  instruments  for  small 
firm's  securities. 

d)  The  Congress  should  support  flexible  mamufacturing  through 
the  promotion  of  partnerships  between  small  business  amd 
existing  resources  to  create  more  efficient  amd  flexible 
manufacturing  processes,  and  nurture  the  growth  of  U.S. 
mamufacturing  industries . 

e)  Direct  the  estaiblishment  of  a  temporary  multi-agency  task 
force  to  quickly  address  and  solve  the  impediments  to  the 
above. 

Procurement 

14.  (1285  votes  received  --  75.4%) 

A)  Support  fair  eaap«tltion:  Congress  should  enact  legislation 
that  would  prohibit  government  agencies,  tauc-  amd  amtitrust -exempt 
organizations  from  engaging  in  commercial  activities  in  direct 
competition  with  small  businesses. 

Hunum  Capital 

15.  (1283  votes  received  --  75.3%) 

10 
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A)    Congress  shall  enact  a  100%  deduction  for  health  care  premiums 

for  all  business  entities  so  that  there  is  equity  in  taxation  for 
the:  Self-employed,  Partnerships,  S  Corporations  Limited  Lieibility 
Corporation,  and  C  Corporations.  This  benefit  shall  continue  to  be 
excluded  for  tax  purposes  from  the  income  of  employees  of  all  small 
businesses  regardless  of  form,  including  from  the  income  of  the 
self-employed. 

Capital   Formation 

16.  (1279  votes  received  --  75.1%) 

A)  In  order  to  increase  the  availedsility  of  capital  for  small 
business.  Congress  shall: 

a)  Authorize  the  SEC  or  an  appropriate  entity  to  create  or 
streamline  regulations  and  vehicles  for  public  and  small  and 
large  private  compcuiy  pensions,  profit  sharing,  401(k)  plans, 
individual  IRAs,  Keogh,  and  SEP  Plans  to  invest  in  small 
businesses  by  accessing  the  private  capital  markets  and 
encouraging  development  of  viable  markets  for  small  business 
loans . 

b)  Modify  current  legislation  to  facilitate  the  ability  of  an 
individual  to  Invest  up  to  50%  of  his  or  her  own  self -directed 
and/or  managed  qualified  plans  including  profit  sharing, 
401(k)  plans,  individual  IRAs,  Keogh,  smd  SEP  Plans  in 
specific  small  business (es)  of  is/her  own  choice.  These  funds 
could  be  used  as  a  direct  investment  or  as  collateral  to 
obtain  debt  finemcing. 

Capital  Formation 

17.  (1275  votes  received   --  74.9%) 

A)  Increased  Availability  of  Small  Business  Loans- -Banks  are  too 
highly  regulated  and  restrictions  on  lending  to  small  businesses 
are  too  severe.  To  increase  the  amount  of  small  business  lending 
(and  create  thousands  of  jobs)  we  propose:  (a)  small  business  loans 
should  be  reviewed  collectively  based  on  institutions'  overall  loeui 
delinquency  ratios,  and  (b)  relaxing  of  collateral  and  income  to 
debt  ratio  requirements  allowing  banks  to  make  smaller  loans  based 
on  character,  personal  background  and  credit  worthiness,  such  as 
those  loans  permitted  pursuant  to  the  lOcUi  basket  guidelines  under 
the  capital  availability  program.  Also,  Congress  should  enact  or 
amend  legislation  to  direct  the  Comptroller  of  the  Currency  and 
other  examining  authorities  to  allow  banks,  especially  community 
banks,  to  Invest  more  readily  In  small  business  through  no-cost, 
low-cost  Incentives,  such  as: 

a)   Directing  bank  regulatory  agencies  to  reduce  paperwork 
commensurate  with  lOcUi  size; 

11 
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b)  Reduce  the  number  of  federal  agencies  regulating  banking 
through  consolidation  euid  coordination; 

c)  Allow  government  deposits  to  be  placed  in  a  bank  based  on 
the  percentage  of  that  bank's  portfolio  that  is  placed 

in  small  business  loans. 

Teucation 

18.  (1258  votes  received  --  73.9%) 

A)  Tax  Eq[uity  Now!  Congress  &  the  President  shall  enact 
legislation  which  shall  place  large  and  small  businesses  on  a  level 
playing  field  for  teuc  purposes.  .  .  that  is  provide  tauc  equity.  .  .  in 
situations  where  small  businesses  are  currently  at  a  disadvantage. 
This  should  be  done  by  uniformly  applying  the  tax  law  to  all  forms 
of  business  (e.g.  Proprietorships,  Partnerships,  C  Corporations,  S 
Corporations,  Limited  LieJaility  CompeUiies)  with  regard  to  tauc 
rates,  deductions,  and  exclusions  as  follows: 

a)  All  forms  of  business  entities  to  take  deductions  for  100% 
of  the  medical  insurance  premiums,  dependent  care,  and  other 
fringe  benefits  not  currently  deductible  by  self-employed 
individuals,  partnerships,  S  Corporations,  and  Limited 
Liability  Companies  on  behalf  of  all  of  their  employees  who 
are  owners ,  partners  shareholders ,  ouid/or  members .  As  long 
as  fringe  benefits  continue  to  be  excluded  from  the  income  of 
employees  of  large  C  Corporations,  then  such  benefits  should 
be  excluded  from  the  income  of  employees  of  all  small 
businesses,  regardless  of  form,  as  well  as  from  the  income  of 
self-employed  individuals. 

b)  Pension  plan  benefits  currently  availeJale  to  employees  of 
large  businesses  to  be  made  availedDle  to  self-employed  and 
employees  of  small  businesses  as  provided  in  Recommendation 
#91. 

c)  All  "C"  Corporations  to  be  tauced  using  the  same  graduated 
tax  rate  schedule.  Section  11(b) (2)  of  the  Internal  Revenue 
Code,  taxing  the  income  of  cjualified  personal  service 
corporations  at  a  flat  35%  tax  rate,  should  be  repealed. 

The  privilege  of  deducting  legitimate  business  expenses  should 
no  longer  be  based  upon  the  entity  chosen  to  operate  such  business. 
The  choice  of  an  entity  within  which  one  will  operate  a  business 
should  be  a  legal  issue,  not  a  tauc  issue. 

UnclaBaified 

19.  (1249  votes  received  --  73.3%) 
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A)  The  U.S.  Small  Business  Administration  is  vital  to  the  growth 
o£  small  business  in  America.  Efforts  to  make  the  SBA's  programs 
more  cost  effective  "  euid  efficient  should  be  continued  and 
encouraged.  The  SBA's  "independent"  agency"  role  as  the  primary 
supporter  of  small  business  within  the  Federal  Government  should  be 
enhanced  by: 

a)  Elevation  of  the  U.S.  Small  Business  Administration  to  a 
congressionally  approved  cabinet  level  position. 

b)  Budget  allocations  to  maintain,  increase,  and  enhance  the 
7(a)  Loan  Guaremty  Program. 

c)  Budget  allocations  to  maintain,  increase,  and  enhance  the 
504  Loan  Program. 

d)  Budget  allocations  to  make  permanent  the  Small  Business 
Development  Center  Program  which  provides  business  assistance 
to  small  businesses  nationwide. 

e)  Permanent  maintenance  of  the  "independent  role"  of  the 
U.S.  Small  Business  Office  of  Advocacy. 

f )  All  other  SBA  programs  should  be  reviewed  with  substantial 
input  from  the  private  sector.  Any  programs  deemed  to  be 
ineffective  should  be  eliminated. 

Conaminity  Development 

20.  (1239  votes  received  --  72.7%) 

A)  Congress  should  further  legitimize  home-based  business  and 
restore  the  home  office  tax  deduction  by  reversing  the  effect  of 
the  1993  Soliman  decision  which  requires  that: 

a)  Clients  physically  visit  a  home  office;  and, 

b)  Business  income  be  generated  within  the  home  office. 

This  would  again  allow  essential  administrative,  operational 
and/or  management  tasks  to  qualify  a  home  office  as  the  "principal 
place  of  business." 

International   Trade 

21.  (1181  votes  received  --  69.3%) 

A)  Congress  and  the  President  shall  authorize  and  encourage  the 
Exim  Bauok  and  the  SBA  to  sponsor  revitalized  fund  programs  designed 
to  foster  the  financing  of  international  trade  (goods  and  services) 
including  the  new  Export  Working  Capital  Program  to: 
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a)  Provide  pre-export  financing,  unsecured  working  capital 
loans,  transaction-based  loans  and  pooled  loans,  rather  than 
balance  sheet  and 'asset -based  loans  ,- 

b)  provide  educational  programs  for  regional  and  local 
banking  and  financial  institutions  on  the  methods  to 
finance  exports  of  small  businesses; 

c)  Educate  and  inform  the  small  business  community  on 
available  programs  to  fineuice  exports; 

d)  Coordinate  the  efforts  of  various  federal  agencies  that 
attempt  to  provide  financing  for  exports;  and 

e)  Provide  credits  and  other  incentives  for  small  business  to 
develop  amd  expand   into  foreign  markets . 

Environmental  Policy 

22.  (1118  votes  received  --  65.6%) 

A)  Federal  policy  regarding  use  of  private  property  within  the 
context  of  environmental  issues  should  be  reviewed  and 
substantially  revised.  EPA  and  state-related  penalties  should  be 
reviewed  to  confirm  that  the  real  potential  for  environmental  harm, 
risk  assessment,  and  cost -benefit  analysis  are  used  in  land  use 
decisions.  The  issues  of  takings,  wetlsmds,  and  brownfields 
should  receive  special  attention,  as  articulated  below. 

Takings 

Any  governmental  action,  law,  or  regulation  that  deprives  a 
property  owner  of  value  or  benefits  of  his  or  her  private  property 
shall  constitute  a  "Taking"  for  which  said  property  owner  shall  be 
entitled  to  full  "Fair  market  value"  compensation.  Specifically, 
government  should  examine  the  economic  impact  before  property  is 
taken  and  prohibit  the  taking  of  property  without  just 
compensation. 

Wetlands 

Congress  should  direct  the  following  changes  in  wetlands  laws  and 
regulations: 

a)  If  regulations  affect  a  property  use  after  it  is  acquired, 
the  property  owner  should  be   compensated. 

b)  The  Army  Corps  of  Engineers  should  have  exclusive 
jurisdiction  over  section  404. 

c)  Use-based  regulations  should  be  encouraged  based  on 
relative  importance  of  a  wetland  to  the  local  environment. 
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d)  A  statutory  definition  of  wetlands  should  be  adopted  using 
saturation  at  start  of  a  growing  season  as  a  criterion. 

Brownfields 

Congress  should  enact  legislation  to  encourage  reuse  of  industrial 
land  as  follows: 

a)  Direct  EPA  to  specify  the  circumstcmces  under  which  it 
would  or  would  not  sue  a  business  that  is  involved  with  a 
state  approved  reclamation  project. 

b)  For  brownfield  projects  in  which  cleanup  is  commensurate 
with  the  intended  use,  EPA  should  be  required  to  enter  into 
binding  agreements  with  the  parties  that  no  future  federal 
action  will  be  taken. 

interna Clonal  Trade 

23.  (1080  votes  received  --  63.4%) 

A)  The  President  shall  direct  the  U.S.  Trade  Representative  to 
lead  an  international  effort  to  protect  the  ownership  of 
intellectual  property  and  to  ensure  adoption  of  reciprocal  uniform 
stemdards,  centralized  filing  euid  em  efficient  international 
dispute  resolution  procedure  for  registration  and  enforcement  of 
trademarks  and  trade  names,  working  with  NAFTA,  GATT  and  other 
treaty  partners.  We  further  recommend  that  Congress  protect 
international  patent  rights  in  a  way  that  takes  into  account  the 
needs  of  small  business,  including  retaining  the  patent  term  to  run 
for  twenty  years  from  date  of  application  or  seventeen  years  from 
date  of  issue,  whichever  is  longer,  that  patent  application  remain 
unpublished  until  the  patent  is  granted,  and  that  the  patent 
remains  with  the  first  to  invent  rather  than  first  to  file. 

Teocation 

24.  (1054  votes  received  --  61.9%) 

A)  Congress  should  modify  and  expand  the  50%  capital  gains 
exclusion  for  small  business  stock  passed  in  the  1993  Revenue 
Reconciliation  Act  so  that  it  provides  a  front-end,  as  well  as  a 
back-end  incentive  for  investment  in  small  businesses.  Specific 
Recommendations : 

a)  Allow  investors  to  sell  funds  in  any  investment  and  roll 
the  investment  into  a  small  company,  as  defined  by  the  current 
law,  within  two  years.  Capital  gains  tax  on  assets  sold  would 
by  deferred  (using  the  same  methods  as  like-kind  excheUiges) . 
Teoces  would  be  payaJsle  at  the  favoradale  small  business  rate  if 
held  for  the  specified  period. 
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b)  Phase  in  the  preferential  teix  treatment  over  a  five-year 
holding  period.  For  example,  an  investor  with  a  three -year 
holding  period  would  pay:  28%  -  (28%  x  50%  x  60%)  =  19.6%. 

c)  Amend  Code  Section  1202  to  extend  its  benefits  to  S 
Corporations,  partnerships,  and  sole  proprietorships  by 
defining  a  "qualified  small  business"  to  include  all  such 
business  entities  and  extend  the  definition  of  a  qualified 
trade  or  business  under  Section  1202  to  all  types  of 
businesses . 

Procurement 

TIE  VOTE 

25.  (1046  votes  received  --  61.4%) 

A)    The  Davis -Bacon  Act  of  1931  and  The  Service  Contract  Act  of 
1965  should  be  completely  repealed. 

Regulation  and  Paperwork 

TIE  VOTE 

26.  (1046  votes  received  --  61.4%) 

A)    Congress  shall  enact  legislation  and  appropriate  enforcement 
provisions  to  include  all  of  the  following: 

a)  Require  all  agencies  to  simplify  language  and  forms 
required  for  use  by  small  business  and  that  only  the  English 
language  be  required. 

b)  Require  all  agencies  to  sunset  and  reevaluate  all 
regulations  every  five  years,  using  the  same  standards 
required  for  new  regulations,  with  the  goal  of  reducing  its 
total  paperworlc  burden  by  at  least  five  percent  each  year  for 
the  next  five  years. 

c)  Require  agencies  to  assemble  information  through  a  single 
source  on  all  small  business  related  government  programs, 
regulations,  reporting  requirements,  and  key  federal  contact's 
names  and  phone  numbers,  with  as  much  as  is  feasibly  available 
by  on  line  computer  access. 

d)  Eliminate  duplicate  regulations  from  multiple  government 
agencies . 

Cojnmunity  Develppinent 

27.  (1035  votes  received  --  60.8%) 
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A)  The  U.S.  Department  of  Education  in  cooperation  with  the  U.S. 
Small  Business  Administration  should  work  constructively  to 
encourage  the  future  'growth  of  small  business  enterprises  by 
promoting  entrepreneurship  education  across  America's  school 
systems  (K  -  Adult  Education)  .  It  would  be  accomplished  in  the 
following  manner. 

a)  Develop  and  implement  a  comprehensive  school -based  youth 
entrepreneurship  program  that  creates  real  world  business 
exposure  and  mentorships . 

b)  The  program  would  be  under  the  auspices  of  the  Department 
of  Education  and  funded  by  grants  through  pxiblic/private 
partnerships . 

c)  All  funds  would  be  matched  1-1  in  the  community  served  by 
the  program. 

d)  Businesses  would  receive  tax  incentives  for  financially 
supporting  the  entrepreneurship  training  programs  in  their 
area. 

Regulation  and  Paperwork 

28.  (1030  votes  received  --  60.5%) 

A)    Small   business   and   OSHA   must   work   together   in   a 

non-adversarial,  supportive  relationship  to  attain  public  policy 
safety  goals.  To  accomplish  this,  Congress  must  pass  legislation  as 
follows: 

a)  Require  that  voluntary  compliance  audits  be  performed 
within  sixty  days  of  a  request  by  a  small  business.  Such 
audits  must  be  educational  and  non- threatening  with  written 
results  and  no  fines  issued. 

b)  Businesses  which  have  completed  a  voluntary  inspection  and 
have  corrected  any  deficiencies  within  the  time  allotted,  will 
not  be  fined  at  a  subsequent  inspection  for  deficiencies  which 
were  missed  or  interpreted  differently  by  the  first  inspector. 

c)  Require  that  all  enforcement  inspections,  no  matter  how 
limited  the  scope  of  the  inspection,  will  result  in  an  overall 
inspection  score  or  grade  to  be  issued  in  writing  by  the 
inspector.  On  the  basis  of  that  grade,  no  fines  or  penalties 
may  be  issued  for  deficiencies  found  if  the  facility,  (or  that 
portion  of  the  facility  inspected) ,  has  been  found  to  be  in 
substantial  compliance.  In  addition,  in  those  cases  where  at 
least  90%  of  the  entire  facility  has  been  inspected  and  the 
overall  grade  indicated  that  the  company  is  in  substantial 
compliance,    OSHA  will  issue  a  letter  of  commendation 

17 


346 


recognizing  the  company  for  its  efforts.  If  needed,  a 
definition  of  substantial  compliance  would  include: 

1)  limited  number  of  violations/dieficiencies  found  vs. 
number  of  items  inspected. 

2)  compsmy  has  an  active  safety  committee  or  program  and 
demonstrates  commitment  to  safety  by  management . 

3)  major  programs,  i.e.,  right-to-know,  confined  space, 
lock  out/tag  out,  training,  etc.,  in  place. 

d)  Amend  regulations  to  assign  responsibility  for  regulatory 
compliance  to  the  employee  as  well  as  the  employer. 

e)  Amend  OSHA  regulations  to  require  that  when  an  employer 
and/or  employee  notifies  OSHA  officially  that  compliance  has 
been  achieved,  OSHA  must  confirm  that  compliance  has  occurred 
within  seventy- two  hours  of  notification. 

f)  Amend  regulations  to  require  OSHA  not  to  make  any 
inspections  (vinless  voluntary)  on  any  small  business 
workplace  emd/or  worksite  unless  an  accident  has  been  recorded 
and  reported. 

g)  Amend  OSHA  regulations  to  require  a  review  and  the 
development  of  construction  standards  that  reflect  the  needs 
of  industry-use  groups. 

Capital  Formation 

29.  (1027  votes  received  --  60.3%) 

A)  The  Small  Corporate  Offering  Registration  (SCOR)  was  meant  to 
be  a  means  for  self  reliant  small  business  owners  to  raise 
equity  capital  with  a  minimum  of  professional  assistance 
(legal  emd  accounting  services)  and  the  lowest  origination 
costs.  To  facilitate  the  use  of  SCORs,  we  proposed  that  the 
SEC/Congress  raise  the  $1  million  per  year  ceiling  to  $5 
million,  remove  limits  on  the  number  of  investors,  allow  for 
"tombstone  advertising"  of  stock  offerings  euid  fund 
educational  programs  for  investors  and  issuers  to  be 
administered  at  state  and  local  levels.  A  greater  degree  of 
uniformity  of  state  laws  or  reciprocity  between  state  would  be 
encouraged  by  the  SEC  through  granting  educational  grants 
to  states  that  accomplish  this  goal. 

Capital  Formation 

30,  (1009  votes  received  --  59.2%) 
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A)  To  increase  the  availaibility  of  growth  capital  to  invest  in 
small  businesses.  Congress  should: 

a)  Further  privatize  the  Small  Business  Investment  Company 
(SBIC)  program,  now  administered  by  the  SBA,  by  creating  a 
new,  government  sponsored,  but  privately  managed,  corporation 
named  Venture  Capital  Marketing  Association  or  "Vickie  Mae") 
which  would  function  similar  to  the  Federal  National  Mortgage 
Association.  (Fannie  Mae) ; 

b)  Extend  the  capital  gains  tax  deferment  currently  afforded 
investments  rolled  into  Specialized  Small  Business  Investment 
Companies  (SSBICs)  to  include  investments  in  SBICs  to 
encourage  more  investment  in  new  SBICs; 

c)  Remove  barriers  to  pension  funds,  foundations  and 
endowments  wishing  to  invest  in  SBICs  and  SSBICs;  eliminate 
the  "unrelated  business  taxable  income"  (UBTI)  tax  on  all  such 
activities;  and 

d)  Reduce   the  minimum  capital   size   requirements   for 

establishing  SBICs  owned  by  regulated  financial  institutions, 
thereby  encouraging  them  to  provide  equity  to  small  businesses 
provided  that  no  leverage  is  utilized  by  such  SBICs  until 
current  minimum  capitalization  for  leverage  is  achieved. 

Main  Street 

31.  (997  votes  received  --  58.5%) 

A)  Congress  must  remove  the  barriers  that  prevent  franchisees, 
dealers  and  product  distributors  from  exercising  their  basic  legal 
and  constitutional  rights  by  enacting  HR  1717,  now  before  the  104th 
Congress . 

Tcixation 

32.  (990  votes  received  --  58.1%) 

A)  Congress  should  permit  deductions  of  expenses  up  to  $250,000 
annually  for  the  purchase  of  new  or  used  equipment  for  use  in  a 
small  business  and  should  remove  the  cap  of  $200,000  and  have  no 
upper  qualifying  limit  on  the  Section  179  election. 

Taxation 

TIE   VOTE 

33.  (974  votes  received  --  57.2%) 

A)  Congress  should  enact  legislation  that  would  prevent  it  from 
raising  taxes  retroactively. 
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Hiunan  Capital 
TIE  VOTE 

34.  (974  votes  received  --57.2%) 

A)  The  President  and  Congress  to  enact  legislation  that 
consolidatea  the  current  federal  workforce  programs  into  state 
block  grants  that : 

a)  Provides  local  control  of  specific  skills  training  based 
on  local  needs . 

b)  Requires  states  to  allow  participation  by  small  businesses 
with  fewer  than  500  employees  for  on-the-job  training  of  new 
and  existing  workforces. 

c)  Provides  tcoc  incentives  to  small  businesses  that  fund 
their  own  workforce  training  programs. 

d)  To  encourage  public-private  partnerships  of  job  training. 

Procurement 

35.  (968  votes  received  --  56.8%) 

A)  Congress  should  enact  legislation  to  designate  a  national 
certification  organization.  This  organization  will  be  initially 
funded  by  Congress  to  establish  a  database  of  certified  small 
business,  small  disadvantaged  business,  and  small  business  owned  by 
women.  It  will  serve  as  a  one-stop  clearinghouse  that  will  assist 
all  Federal  Agencies  by  disseminating  information  in  conjunction 
with  their  outreach  efforts.  To  assure  the  credibility  of  federal 
procurement  procedures : 

a)  Congress  will  endorse  one  set  of  criteria  for  all  local, 
city,  state,  and  national  agencies,  adopted  by  a  task  force 
utilizing  purchasing  agents  and  small  business  owners,  for 
uniform  certification  of  small  business,  small  disadvantaged 
business  and  small  business  owned  by  women  where  contracts 
i  nvolve  federal  funds . 

b)  All  Federal  Agencies  must  establish  standardized 
monitoring  and  complieuice  procedures; 

c)  Independent,  decentralized  advisory  boards  should  be 
estedjlished. 

d)  States  and  local  communities  should  be  encouraged  to 
recognize  this  certification  on  a  reciprocal  basis. 

e)  All  federal  agencies  should  sponsor  training  to  increase 
contracting/procurement  officer  awareness  and  use  of 
reciprocal  certification  emd  datcQsase. 
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Procurement 

36.  (954  votes  received  --  56%) 

A)  Increase  Proevireaent  Opportunities :  Increase  the 
opportunities  for  all  small  businesses  to  equitably  participate  in 
federal  procurement .   Require  that : 

a)  Not  less  than  35  percent  of  all  government  procurement 
monies  (35%  of  prime  and  35%  of  subcontracts)  be  awarded  to 
small  firms,  such  that  at  least: 

1)  10%  of  prime  and  10%  of  subcontract  monies  be 
awarded  to  minority  businesses; 

2)  5%  of  prime  and  5%  of  siibcontract  monies  be  awarded 
to  women-owned  businesses;  and 

3)  10%  of  the  government's  total  RtD  budget  be  awarded 
to  small  businesses; 

b)  Small  businesses  be  provided  FREE  and  easy  access  to  the 
government's  electronic  commerce  system,  PAGENET,  which 
profiles  federal  procurement  opportunities; 

c)  Competition  not  be  stifled  by  permitting  federal  agencies 
to  "bundle"  contract  requirements  beyond  the  reach  and 
capability  of  memy  small  firms;  and, 

d)  Government  agencies  and  tax  exempt  entities  not  allowed  to 
unfairly  compete  with  private  firms  by  strengthening  and 
expanding  0MB  circular  A- 76  to  apply  to  all  federal  monies 
used  directly  or  indirectly  in  the  provision  of  goods  and 
services  and  by  increasing  the  scope  and  improving  the 
enforcement  of  the  unrelated  business  income  tax  (UBIT) . 

e)  On  sole  source  purchases  above  $100,000,  a  query  of  PASS 
must  be  done  by  Federal  agencies  and  prime  contractors. 

f)  Require  strict  enforcement  of  the  "Rule  of  Two"  which 
requires  federal  agencies  to  restrict  competition  when  two  or 
more  small  businesses  are  capable  and  available  to  compete  in 
price,  quality  and  product /service  for  contracts  of  $100,000 
or  more . 

g)  Require  the  Department  of  Defense  and  the  Small  Business 
Administration  to  sponsor  EDI  training  through  the  already 
established  network  of  small  business  procurement  assistance 
centers  located  nationwide. 
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h)  Require  the  SBA  to  review  and  revise  the  size  criteria 
downward  to  reflect  the  "true"  small  business. 

Cojnmunity  Development 

TIE  VOTE 

37.  (949  votes  received  --  55.7%) 

A)    Congress  should  enact  legislation  emd  the  Administration 
should  implement  a  process  so  that  community  and  economic 
development  programs  could  be  maximized  in  distressed  urbem  and 
rural  areas  by: 

a)  Creating  a  "most  favored"  caaaBunlty  status; 

b)  Continuing  and  enhancing  the  SBA  micro  loan  program; 

c)  Vigorously  enforcing  the  Community  Reinvestment  Act  with 
special  efforts  placed  on  elimination  of  redlining; 

d)  Providing  economically  oriented  incentives  such  as 
abatement  of  federal  income  tcuces  to  encourage  the 
service/retail  industry  and  other  small  businesses  to  locate 
and  expand  in  these  areas; 

e)  continuing  to  emphasize  small,  non-traditional  finemcial 
institutions,  women  and  minority-owned  business  participation. 

Human  Capital 

TIE  VOTE 

38.  (949  votes  received  --  55.7%) 

A)  The  President  and  Congress  must  support  the  principle  of  Equal 
Opportxinity  which  is  provided  for  in  the  U.S.  Constitution.  Small, 
Women-owned  and  Minority -owned  companies  are  entitled  to  equal 
consideration  in  banking,  lending,  bonding,  contracting  and  hiring. 
Laws  designed  to  address  these  disparities  cannot  be  cUx>lished  or 
restricted. 

Congress  and  the  President  should  adopt  the  following 
principles  under  the  recommendations  of  the  White  House  Conference 
on  Small  Business: 

a)  Government  policy  should  be  oriented  toward  diversity  ouid 
fair  economic  opportunity  that  stimulates  competition, 
increases  productivity,  creates  jobs,  and  saves  tcucpayer 
dollars,  thereby  benefiting  all  Americans. 

b)  There  should  be  rigorous  enforcement  of  this  policy, 
including  sanctions  against  fraud  and  abuse. 
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c)  There  should  be  periodic  review  to  ensure  compliance 
with  this  policy. 

Taxation 

39.  (944  votes  received  --  55.4%) 

A)  Congress  should  enact  a  comprehensive  policy  on  capital  gain* 
that  encourages  the  long- term  investment  in  productive  assets. 

This  policy  should  include  the  following  provisions. 

a)  Indexing  of  the  cost  basis  of  assets  held  more  than  one 
year . 

b)  A  targeted  capital  gains  exclusion  of  50%  of  the  indexed 
gain  for  eui  investment  in  a  qualified  small  business  held  more 
than  three  years.  A  qualified-^mall  business  should  include 
all  forms  of  business  entities  including  passthroughs . 

c)  A  maucimum  teuc  of  10%  on  the  sale  of  a  majority  interest  in 
a  qualified  small  business  held  for  more  than  15  years. 

d)  A  deferral  of  the  gain  on  the  sale  of  am  interest  in  a 
c[ualified  small  business  if  the  gain  is  reinvested  in  another 
qualified  small  business  within  two  years. 

e)  The  non-tauces  portions  of  gains  should  be  exempt  from  the 
alternative  minimum  taoc  calculations. 

f)  The  capital  loss  reduction  limitation  of  $3,000  should  be 
eliminated. 

g)  Reinstate  the  "General  Utilities  Doctrine"  to  eliminate 
the  double  taxation  of  proceeds  from  the  sale  of  a  business. 

Main  Street 

40.  (930  votes  received  --  54.6%) 

A)  Congress  must  remove  the  barriers  in^osed  on  small  business 
people  in  their  relationship  with  large  national  euid  multi-national 
corporations,  which  prevent  these  small  business  people  from 
mediating,  arbitrating,  or  litigating  in  their  own  home  state. 

Unclassified 

41.  (916  votes  received  --  53.8%) 

A)  Congress  should  develop  a  tangible  process  for  monitoring  the 
inplementation  progress  of  the  recommendations  that  emerge  from  the 
WHCSB  National  Conference  in  June  1995.  This  monitoring  process 
should  be  developed  to  make  Congress  and  the  President  accountaJole 
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to  the  WHCSB  participants,  and  should  be  achieved  specifically  by 
doing  the  following: 

a)  Periodic  updates  to  WHCSB  participants  by  SBA's  Office  of 
Advocacy  on  the  progress  of  implementation;  and 

b)  Annual  summit  of  state  WHCSB  chairs,  or  their 
representatives,  to  discuss  and  evaluate  the  progress  of 
implementation. 

UnclasBified 

42.  (913  votes  received  --  53.6%) 

A)  Deficit  spending  continuing  year  after  year  poses  a  grave 
threat  to  our  freedom  as  the  world's  leading  economic  power  and  to 
our  free  enterprise  system.  The  President  and  Congress  must  take 
immediate  steps  to  bring  the  Federal  budget  into  balance  by 
eliminating  or  reducing  appropriate  programs,  commissions,  agencies 
and  departments  emd  by  instituting  all  other  measures  availeJole  to 
them. 

Envirozvnental   Policy 

43.  (911  votes  received  --  53.5%) 

A)  Congress  should  adopt  changes  in  environmental  statutes  and 
regulations  to  assure  that  they  are  intejmally  consistent  for  all 
requirements  of  the  acts  across  all  regions.  Congress  should 
require  the  EPA  to  demonstrate  that  enforcement  of  environmental 
laws  and  regulations  is  sxibstantially  equal  in  all  areas  of  the 
country.  The  Claan  Air  Act,  the  Clean  Water  Act,  the  Endangered 
Species  Act  and  other  such  acts  should  be  enforced  equitably  across 
all  regions. 

Procurement 

44.  (846  votes  received  --  49.7%) 

A)  Prcopt  Payment  Act:  The  Office  of  Management  and  Budget  must 
penalize  Federal  agencies  emd/or  their  gremtees  for  incurring 
interest  debt  generated  through  delayed  bill  payment.  Congress 
should  modify  this  Act  to  include  subcontractors.  In  cases  of 
dispute  between  the  government  and  a  prime  contractor,  the 
svibcontractQr's  payment  must  be  promptly  released  as  long  as  the 
subcontractor  is  not  part  of  the  dispute. 

Main  Street 

45.  (841  votes  received  --  49.4%) 

A)  Congress  should  introduce  euid  pass  the  National  Disaster 
Protection  Act  which  would  include  a  Private  Sector  "All  Risk" 
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Property  Insurance  Program  offered  through  a  newly  created  private 
non-profit  organization  to  reinsure  catastrophic  losses. 
(Referenced  in  Report  of  Bipartisan  Task  Force  on  Disasters 
Recommendation  #1  and  #2,  U.S.  House  of  Representatives,  December 
14,  1994.) 

Main  Street 

46.  (829  votes  received  --  48.7%) 

A)  Small  business  cannot  compete  with  large  businesses  who  use 
their  economic  power  to  extract  unfair  competitive  pricing  from 
manufacturers  and  service  providers.  Antitrust  laws  should  be 
strengthened  and  enforced  to  prohibit  abuses  including  unfair 
vertical  integration,  tying  of  pricing  and  product  purchases,  and 
predatory  pricing  tactics.  The  President  should  appoint  a 
Presidential  Commission  on  competition  to  study  the  enforcement  and 
impact  of  the  federal  antitrust  laws  on  ensuring  the  survival 
and  diversity  of  small  businesses. 

Human  Capital 

47.  (818  votes  received  --  48%) 

A)  Social  Security  Privatization:  Congress  should  privatize 
Social  Security  by  adopting  a  graduated  phase-out  and  giving  full 
disclosure  to  the  American  People  on  the  solvency  of  the  fund  and 
the  amount  of  money  they,  as  individuals,  have  paid  into  the  fund. 
Adopting  a  minimum  15  year  graduated  phase-out  schedule  for 
government  funding  of  Social  Security  for  all  new  retirees; 
continue  funding  existing  and  "phase-out"  retirees  from  the 
Employer's  6.2%  (allow  up  to  15%)  PICA  portion  and  allowing  for  the 
employee's  6.2%  PICA  portion  to  be  paid  into  their  personal 
COMPULSORY- IRA/4  OIK  (CIRA)  Style  account.  Require  all  "CIRA's"  to 
buy  disability  and  survivor's  insurance  benefits  equal  to  that  of 
Social  Security. 

Procuremen  t 

48.  (806  votes  received  --  47.3%) 

A)  The  President  and  Congress  should  continue  to  support  the 
Minority  Small  Business  Capital  Ownership  and  Development  Program, 
SBA  8(a),  and  should  enact  legislation  to  ma)ce  improvements  with 
particular  emphasis  on: 

a)  Increase  length  of  time. 

b)  All  federal  minority  procurement  policies  and  procedures 
must  be  incorporated  and  applied  to  any  recipient  of  federal 
funds  and  become  mandatory. 
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c)  Increase  utilization  of  8(a)  contractors  by  enforcing 
accountability  of  federal  agencies  in  achieving  their  8  (a) 
goals. 

d)  The  establishment  of  procedures  for  immediate  relief  in 
the  event  of  catastrophic  circumstemces  including  but  not 
limited  to: 

1)  total  dissolving  of  government  agencies; 

2)  natural  disasters; 

3)  base  closures. 

e)  Relief  to  be  in  the  form  of  extended  participation  in  the 
8  (a)  program  for  a  reasoneible  time  to  recover  from  the 
catastrophic  circumstance. 

All  of  the  eibove  will  follow  the  intent  of  the  SBA  8  (a) 
program  to  raise  8 (a)  businesses  to  a  threshold  allowing  them  to 
graduate  to  the  open  competitive  market . 

Taxation 

49.  (801  votes  received  --  47%) 

A)  To  promote  a  fair  euid  eguitcUsle  system  of  teucation,  to 
encourage  greater  citizen  participation  emd  understanding,  and  to 
totally  cQ^olish  the  complicated  present  system.  Congress  should 
enact  legislation  that  replaces  the  present  system  with  a  siaple 
tax  for  Individuals  and  businassas. 

Capi  tal   Forma  tion 

50.  (784  votes  received  --  46%) 

A)  Comprehensive  Federally  Guaranteed  Financing  Reform:  Congress 
shall  continue  to  appropriate  funds  for  the  Snail  Business 
Administration  Loan  Guarantee  programs,  while  focusing  on  the 
following: 

a)  Prohibit  excessive  eJsuses  in  the  over-collateralization  of 
all  federally  guaranteed  loan  programs. 

b)  EsteU^lish  criteria  which  would  allow  greater  access  to  all 
federally  guaranteed  loan  programs. 

c)  Increase  the  SBA  loan  guarantee  programs  from  its  current 
level  of  $750,000  to  $1,000,000. 
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d)  Only  primary  owners  (not  passive  investors)  should  be 
required  to  make  personal  cfuarantees  on  federally  guaranteed 
loans . 

e)  Increase  the  number  of  non-bank  lenders  (SBLC)  eligible  to 
process  SBA  loans. 

f)  Require  all  federally  guaranteed  loans  be  processed  in  a 
timely  manner. 

Procurement 

51.  (751  votes  received  --  44.1%) 

A)  In  rendering  a  decision  on  Aderand  v.  Pena,  the  U.S.  Supreme 
Court  has  potentially  dealt  the  Minority  and  Women  Business 
Community  a  severe  cUid  in  some  cases  potentially  fatal  blow.  While 
we  recognize  the  separation  of  functions  between  the  three  branches 
of  government,  we  are  compelled  out  of  an  immediate  and 
overwhelming  sense  of  concern  to  recommend  the  following: 

The  President  and  Congress  should  proactively  and  aggressively 
respond  to  support  the  minority  and  women  business  community,  and 

not  use  this  decision  in  any  way  to  influence  any  legislative 
action  that  would  reduce  support  for  our  country's  long  standing 
commitment  to  promote  fair  and  equitable  opportunity  for  all  of  its 
citizens  regardless  of  race,  color,  or  gender. 

Unclassified 

52.  (730  votes  received  --  42.8%) 

A)  Congress  should  authorize  and  the  President  convene  a  White 
House  Conference  on  Small  Business  every  four  (4)  years  to  provide 
a  continuing  forum  for  owners  and  entrepreneurs  to  promote  and  work 
for  the  betterment  of  small  business  and  ensure  that  they  remain  a 
vital  part  of  the  American  economy. 

Taxation 

53.  (681  votes  received  --  40%) 

A)  Congress  should  enact  legislation  that  requires  a  2/3 
supermajority  vote  be  required  in  both  houses  of  Congress  to  enact 
legislation  resulting  in  a  tsuc  increase. 

Capital   Formation 

54.  (672  votes  received  --  39.4%) 

A)    Congress  should  support  the  investment  in  small  businesses  by: 
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a)  Establishing  a  tax  free  rollover  provision  for  the  gains 
on  sale  of  assets  or  ownership  interests  in  a  small  business 
that  are  reinveste'd  or  rolled  over  into  euiother  small  business 
within  one  year. 

b)  Congress  should  amend  Code  Section  1202,  which  is 
legislation  excluding  50%  of  all  capital  gains  from  income,  to 
extend  its  benefits  to  S  Corporations  and  Limited  Lieibility 
Companies  by  defining  a  "qualified  small  business"  to  include 
C  Corporations  and  the  other  two  entities,  and  extend  the 
definition  of  a  "qualified  trade  or  business"  under  Section 
1202  to  all  businesses. 

c)  Congress  should  enact  tax  legislation  to  allow  a  tax 
deduction  against  ordinary  income  for  investments  in  small 
business . 

Hwmm  Capital 

55.  (655  votes  received  --  38.4%) 

A)  Congress  should  pass  legislation  assuring  that,  no  business  or 
worker  would  be  discriminated  against  on  cmy  contract  based  solely 
on  their  choice  not  to  be  affiliated  with  a  labor  union  or 
organization,  and  ensure  the  competition  of  trained  qualified  Icibor 
pool  without  undue  union  pressures  and  privileges  by  passing  and 
enactment  of : 

a)  The  Open  Contracting  Act; 

b)  National  Right  to  Work  Legislation; 

c)  Never  prohibit  the  hiring  of  permanent  replacement  workers 
during  or  following  am  economic  strike.  This  includes  taking 
whatever  steps  are  necessary  to  override  President  Clinton's 
executive  order  which  prohibits  government  contracting  with 
firms  who  have  replaced  striking  workers;  and 

d)  Revise  the  Hobbs  Act  and  the  Federal  Criminal  Code  along 
with  other  applicsible  legislation  which  would: 

1)  Reverse  the  Enmons  ruling  and  eliminate  other  special 
privileges  such  as:  \inion  exemption  from  prohibitions 
against  libelous  and  violent  speech;  union  officials' 
legally -sanctioned  power  to  force  workers  to  pay  \inion 
dues  to  em  unwanted  union; 

2)  Require  union  officials  and  unions  to  bear  full 
responsibility  for  their  violence  and  extortion  and 
criminal  acts  just  like  everyone  else; 
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3)  Make  union  pensions  and  benefit  trusts  applicable  to 
the  same  regulations  as  another  commercial  or  employer 
provider  plans; 

4)  Make  unions  subject  to  all  discriminatory  and  civil 
rights  provisions  the  same  as  all  businesses,  and  lioible 
for  the  blackballing  of  members  who  exercise  their  first 
amendment  rights  in  opposition  to  the  union  leadership; 

5)  Use  the  RICO  Act  against  Union  Organizations  involved 
in  extortion  and  the  commission  of  criminal  acts;  and 

6)  Strictly  prohibit  compulsory  union  membership. 

Community  Development 

56.  (598  votes  received  --  35.1%) 

A)  Efforts  of  an  individual  state  or  municipality  to  benefit  its 
local  economy  should  not  be  made  at  the  expense  of  other  states  or 
municipalities  and  at  the  peril  of  the  strength  of  the  entire 
economy.  It  should  be  the  interest  of  the  Congress  to  benefit  the 
economic  security  of  all  the  citizens  of  the  United  States  by 
working  to  provide  the  resources  to  expand  the  economy  nationwide. 
Therefore,  Congress  should  ban  the  direct  or  indirect  utilization 
of  Federal  funds  of  any  kind,  including  sxibsidies,  grants  bonds  or 
tax  exempt  financing  that  funds,  in  whole  or  in  part,  any  special 
tax,  infrastructure  improvement  and/or  financing  incentive  by  any 
state  or  municipality  to  lure  existing  jobs  and  businesses  from  one 
location  to  another. 

Human  Capi tal 

57.  (591  votes  received  --  34.7%) 

A)    Congress  should  aunend  the  National  Labor  Relations  Act  to: 

a)  Protect  small  businesses  from  abuses  and  intimidation 
practices  by  organized  labor. 

b)  Allow  small  businesses  and  their  employees  to  discontinue 
relationships  with  labor  organizations  by  simply  writing  a 
termination  letter. 

c)  Seek  fair  and  equitable  resolution  between  labor  and 
management . 

d)  Encourage  cross  training  of  craftsmen  for  greater 
productivity  and  efficiency. 

e)  Prevent  the  use  of  taxpayer  funds  to  sue  on  behalf  of 
multimillion  dollar  unions. 
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f )  Encourage  Icibor  organizations  to  permit  compensation  based 
on  productivity  and  quality  of  work. 

g)  Restore  employers'  eibility  to  estedjlish  and  use  employee 
involvement  committees  by  repealing  the  impact  of  the 
Electromation  Case  309  NRLB  No.  163  eUid  the  Dupont  Case  311 
NRLB  No.  88. 

Main  Street 

58.  (590  votes  received  --  34.6%) 

A)  Congress  should  legislate  the  creation  of  a  Small  Business 
Relief  Fund  to  economically  assist  small  businesses  that  are 
displaced  by  the  establishment  of  a  big  business  in  their 
localities  where  the  big  business  will  contribute  an  annual  fee  for 
the  fund. 

Taxation 

59.  (571  votes  received  --  33.5%) 

A)  Payroll  Tax  Relief:  A  cap  must  be  placed  on  the  employer's 
portion  of  payroll  taxes.  Congress  should  reject  all  proposals  to 
raise  payroll  teuces  in  its  effort  to  repair  the  Medicare  program. 
Payroll  teuces  are  regressive  and  discriminate  against  small 
businesses . 

Capital   Formation 

60.  (554  votes  received  --  32.5%) 
\ 

A)  Congress  should  require  that  federal  agencies  evaluate  the 
performance  of  financieil  institutions  under  the  Comnunity 
Reinvestment  Act  ("CRA")  on  the  basis  of  such  institutions'  efforts 
to  meet  the  credit  and  banking  needs  of  small  businesses  in  their 
communities.  In  making  such  evaluations,  those  financial 
institutions  „which  extend  credit  to  small  businesses  without  the 
support  of  government  loan  guarantees  should  be  rated  higher  than 
those  institutions  which  simply  participate  in  SBA,  FaHA  and  other 
guarantee  programs,  and/or  purchase  government  insured  loans  and 
loan  pools.  Further,  Congress  should  direct  such  federal  agencies 
to  issue  a  separate  rating  of  each  financial  institution's  CRA 
performeuice  relative  to  small  business  (as  opposed  to  the  current 
practice  of  issuing  one  rating  for  overall  CRA  performance  with 
respect  to  the  entire  community) . 
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